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A NOTE ON THIS ROAESTING VERSION

This Roadesting version of the HumaRights Impact Assessment (HRIA)
Guidance andoolboxis based on DIHRaterials and experiencesput from
expert reviewers, the UN Guiding Principles on Business and Human Right
international human rights instruments, as well as public donsairceson
impact assessment.

The preparation of th&uidance andloolbox included two consultation drafts
on which we received written feedback from expert reviewers, as well as a
workshop in Geneva in November 2015, at which 15 of the expert reviewer
participated inadiscussion on th&uidance and oolbox ad HRIA. It is
anticipated that in 2016.7, a Phase Il of the project will focus on theidance
and Toolbox in practicehe gathering and sharing of learning, and updating
based on experiences from practice.

As HRIA of business projects and activisean emerging practice, this Read
testing version of the HRIBuidance and oolbox seeks to provide guidance ti
those working with HRIA, but also to contribute to a platform for dialogue al
HRIA practice and standards in the business and human righdslIf this
context, we welcome comments from stakeholders on @@idance and oolbo;
and on experiences with using it.

Please send comments, questions and suggestions to:
NoraGozmannnog@humanrights.diend Tulika Banséilba@humanrights.dk
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WELCOME

A WELCOME

A.1INTRODUCTION

The purpose of this Guidance and Toolbox is to provide those who are involved
in conducting, commissioning, reviewing or monitoring Human Rights Impact
Assessments (HRIA) of business projects and activities with guidance and
practical tools; with the viewo ensuring that such assessments apply a human
rights-based approach and are consistent with the United Nations Guiding
Principles on Business and Human Rights (UN Guiding Principles).

With increased attention being given to the accountability of busses for their
human rights impacts, HRIA has gained traction as one approach available to the
private sector, norgovernmentand civil societprganisations (NGCand CSQs
governments and other stakeholders, to assess and evaluate the impacts of
busines activities on the human rights enjoyment of rightsiders, such as

workers and communities. In the business and human rights context, the UN
Guiding Principles have been one key driver for HRIA development.

As HRIA is an emerging practice, it is importhat those who are involved in
HRIA of business activities engage in dialogue and consider emerging practice
carefully, with the view to establishing HRIA practice that achieves its intended
purposes, includingp:

71 Identify and address adverse human rights impacts (thranganingful

engagement with stakeholders, data gathering amalysisprevention,

mitigation and remediation)

Gontribute to effedive human rights due diligence

1 Facilitate meaningful dialogue betvea stakeholders in a particular context;
and

1 Empower rightsholders to hold businesses to account for thaiverse
human rights impacts.

=

By providing guidance and tools that can be applied in HRIA of business projects
and activities, this Guidance andadlloox seeks to assist those who are involved
in such assessments in working towards robust HRIA practice.



The process outlined is modelled on HRIA undertaken for{scgke private

sector business projects conducted at the projextsite-level (e.g. fatory, mine
site, hotel, oil & gaplant, including the supply chain drancillary infrastructure

as relevant) As such, it may need to be adapted and scaled to suit the particular
business project or activities irugstion. Whilst the Guidance and Toolloxts
entirety outlinesa process fostandalone HRIAi.e. impact assessment that
focuses exclusively on human rightsiakeholders may also wish to draw on
specific components when working to integrate human rights into other types of
assessmentée g. environmental, acial andhealth impact asessments).

A.2 OVERVIEW OF TIBEJIDANCE AND TOOLBANXD HRIA RASES
TheGuidance and Toolbox includes the following sections:

1 Welcome $ction: where you can find an overview of the Guidance and
Toolbox, an introduction t6lRIA 10key criteria to guide the process and
content of HRIA, as well as other introductory materials on international
humanrights standards and principles

1 HRIA Phases anda&eholder Ehgagement:ithe Guidance and Toolbox is
divided into five phases: planning and scoping; data collection and baseline
development; analysing impactsppact mitigation and managemenand
reporting and evaluation; with stakeholder engagementaiad as a cross
cutting component. For each HRIA phasplanatory guidance ispvidedas
well ascorrespondingpractitioner supplements that include templates,
checklists and other practical tools for conducting HRRe explanatory
guidance seeks to pvide an overview of the impact assessment phase,
detailing what it would include and why, as well as discussion on key points;
these sections are suitable for a broad audience wishing to familiarise
themselves with HRIA. The accompanying practitioner keumpents are
intended for those who are involved in conducting, commissioning, reviewing
or monitoring HRIAS.

You can find further details about the content of tBaiidance and the
Practitioner Supplements for thaifferent HRIA phases Figure 1pelow.

This document contains the full Guidance text. You can access the Practitioner
Supplements athttp://www.humanrights.dk/business/humaimights-impact
assessmentuidancetoolbox

For ease of referenceja the above linlyou can also access a PDF version of the
Guidance text for each of the HRIA phasesvidually
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Figure 1: Overview of the content of the Guidance and Toolbox
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A.3 WHO CAN USEHIS GUIDANCE ANDOLBOX AND HOW
The primary target audience for this Guidance and Toolbox is:

1 Human rights practitioners and consultantsonductingimpact assessments
for business projects and activities

1 Businesss in particular staff who are responsglor commissioning and
overseeing impact assessments; and

1 Financial institutionsproviding support to business, in particular staff who
are responsible for the implementation of social safeguard and performance
standards for projects.

The secondary auence is other individuals or organisations who are interested
in the topic of HRIA of business projeotsactivities, or involved in such
assessments. For example:



1 National human rights institutionsn exercising their mandate to promote
and protect hunan rights could use the Guidance and Toolbox in advising the
government and other stakeholders on impact assessment law, policy and
practice, to ensure that the adoption of a human rightssed approach and
international humarrights standards are refleate

1 Government departments and State institutionthat are responsible for
providing guidance to businesses on respecting human rights, or setting
standards for due diligence and impact assesspeanild draw on the
Guidance and Toolbox for information 6ow human rights might be better
reflected in such guidance arstindards.

1 Non-government and civil society organisatiorisat support and/or
represent workers, individuals and communities that are adversely affected
by businesgrojects oractivities could use the Guidance and Toolbox to
advocate for a company to undertake a HRIA or for increased community
involvement inbusinesscommissionedRIAs, or to review and monitor
those HRAs that have been undertakero(fa methodology designed
specifically for communityed HRIA, however, see ti@etting it Right Tool
developal by Right® Democracy).

1 Other stakeholders with an interest in impact assessment and/or business
and human rights.

A.4 INTRODUCTION TO MAN RIGHTS IMPACTSBESSMENT

A.4.1 WHAT IS HRIA?

In the business contexitjRIAcan be defined as a process for identifying,
understanding, assessing and addressingditieerseeffects of a business
project or activities on the human tgs enjoyment of impactedghts-holders
such asvorkers and community members.

Compared to other types of risk and impact assessment, such as environmental
or social impact assessment, the field of HRIA is relatively newl(Bekow,
provides an overvie of emerging strands of HRIA from different fields).

HRIA involves several phases or steps, all of which need to be included to ensure
a comprehensive assessment. In this Guidance and Toolbox the phases have
been divided into:

1. Panning and scapg

2. Datacollection and baseline development
3. Analysing impacts

4. Impact mitigation and managemerand


http://hria.equalit.ie/en/index.html

5. Reporting and evaluation.

Whilst HRIA can be divided into different phases, it is important to recognise that
the assessment is an iterative process and should facilitate continuous learning
and analysis throughout the process.

Engagement with rightholders and othestakeholdersare essential irHRIA. A
thorough assessment of human rights impacts is unlikely to be possible or
effective if conducted purely asdesktop research exercisenstead it is an
involved process, requiring background research, field work and beinghyeavi
based on the participation of righfsolders other stakeholders. Stakeholder
engagement has therefore been situated as the core coogBng component in
the Guidance and Toolbox.

To ensure that human rights are addressed comprehensively, it is inmiditat

the content, process and outcomes of the assessment apply and are compatible
with international human rights standards and principles. Drawing on the UN
Guiding Principles, as well as current guidance and literature on HRIA, a number
of content andprocess aspects can be identifiedessentiafor HRIA of business
projectsor activities. In short:

1 International human rights as benchmarkaternational human rights
standards and principles must constitute the basis and benchmark for the
assessmenit minimum referring to the International Bill of Human Rights
and thelLOCore Labour Conventions, and other human rights as neceissary
the particular HRIA context.

1 Human rightsbased processThe processf the assessment itself needs to
respect humarights by paying particular attention to human rights
principles such as nediscrimination, participationempowerment and
transparency.

1 Focus on accountabilityThe assessment process and content need
emphasise accountability, including by recognighreentitiements of rights
holders to have their rights respected and the corresponding duties and
responsibilities of dutypearers to uphold and respect these rights.

Theseessential content and process elements of HRIA are elaborated further in
10 Key Criteria for HRIBelow, where you can lgo find questions for
practitioners on how they can be implemented in practice.

Box 1 Overview of emerging strands of HRIA from different fields

Within emerging HRIA practice, sevatdferent strands have beenéntified,
including:

1 In the field of development
1 On health and human rights

10



Child rights impact assessments

Impact assessmentd private sector projects

On international trade and investment agreements
Impact assessments cduacted for public authorities
Communityled processesand

Sectorwide impact assessments.

= =4 -8 48 -8 -

Within and between these strands, practice is diverse in terms of the rights
holders and dutybearers involved, the level of detail in the methodology an
analysis, and the purpose and intent of the impact assessments. For exan|
in the area of HRIA condted for government programmes, the focus may k
on highlevel policy analysis to establish whether a certain human rights
focused intervention is meeting its objectives in terms of improving the
realisation of the particular human right(s); such as aalysis of whether a
government equal opportunities programme is effective in generating mory
employment opportunities for target groups such as women or ethnic
minorities. In the context of business activities, on the other hand, the focu
date has prinarily been on identifying, usually through-prst assessments
(i.e. assessments that occur after business activities are already under wag
the adverse impacts of private sector projects on workers and communitie

SourcesJamedHarrisonand MaryAnn Stephenson (2010Human Rights Impact Assessmer
Review of Practice ar@uidance for Future Assessmeiigdinburgh: Scottish Human Rights
CommissionSimonWalker(2009),The Future of Human Rights Impaasessments of Trade
AgreementsAntwerp: Intersentia

A.4.2 WHY DO BUSINEES NEED TO ASSEBEIR HUMAN RIGHTS
IMPACTS?

It is evident that business projects and activities can have a wide range of
impacts on human rights. With the endorsemafitthe UN Guiding Principldxy

the HumanRights Council in 2011, it has been firmly established that businesses
have a responsibility to respect human rights, including by identifying, avoiding,

mitigating andremediatingthe human rights impactwith which they are
involved éee Box 3below).HRIA can provide a process for businesses to

understand and address such impacts. HRIA of business projects and activities

can provide a structured approach through which to:

1 Identify adverse human rights impacts, including understanding these from

the perspectives ofmpactedrights-holders such as workers and community
members

1 Determine measures to address any adverse human rights impacts identified

(through preventon, mitigation and remediation)

11



1 Facilitate dialogue between a business, rightsldersand otherrelevant
parties, inparticular human rights actor®n the different stakeholders to be
engaged in HRIA see furth&takeholder Engagemeént

1 Facilitate capacity building and learning of company stakeholders, rights
holders and others involved in the impact assessment, including through
awareness raising of resp@g rights and responsibilities

1 Enhance the accountability of businesses through documenting the impacts
that have been identified and thactions takend address theseand

1 Build partnerships between businessand other stakeholders to address
human rights impacts, including through developing joint acionaddress
cumulative impacts or legacy issues

A.4.3 WHEN SHOULD HRBE UNDERTAKEN ANDW LON®@OES IT
TAKE?

HRIA should be conducted as early as possible in the projet#, or when

business activiis commence, and repeated argtevaluated at regular intervals
(for example, in the case ehvironmentaland social impact assessmergaview
everythree-five years is considered to be good practice) or critical gateways
(such as project expansion, preparation for decommissioning and closure, where
there are significant changes in social and political circumstances and so forth).

In planning and undéaking a HRIA, it is important to recognise that the
complexity of the assessment should be appropriately scaled to the particular
context (i.e. the community context, whether it is-arte or expost, whether
there are preexisting conflicts etc.) and the nature of the business project or
activities (i.e. the size of the operation, the stage of operations, the specific
location etc.). This also applies to consideration of how much time will be
needed for the assessmerfiee Box 2, below, for some examfime allocations
for HRIA.

Box 2: Examples of time allocation for HRIA
Nestlé HRIAs

The global food and beverage company Nestlé SA and the Danish Institut
Human Rights, as part of their partnership, have conducted 11 HRIAs bety
2010 and 2015. Each HRIA is different, given the varying country contexts
human rights situation and thscale and scope of business operations.
Therefore, each HRIA requires a deliberate reflection on the necessary an
appropriate amount of time needed for preparing and conducting the
assessment.

Below, an estimation of the time allocation has been désxti Please note
that this example should not be seen as standard practice in that the samg

12



amount of time is set for every HRIA. As noted above, the amount of time
necessary will depend on the particular context. Additionally, in practice th
various phass of a HRIA are much more fluid, which often creates overlap
among the different phases, e.g. planning and scoping often overlaps with
feeds into, data collection and baseline development.

T

Approximatelytwo-three monthsare allocated for the planninand
scoping phase. This phase includes-kitflsessions involving the HRIA
team and the subsidiary to explain the HRIA process, country risk rese
scoping of business activities, identifying which locations, suppliers ant
commodities to include in th scope of the assessment, development of
assessment questionnaires, as well as logistical preparations.
Approximatelysix weeksare allocated for dta collection and baseline
development, which includes more or less three weeks of degldata
collection and twothree weeks of ircountry assessment.

During the incountry assessment, typically -BD interviews are conducte(
during thetwo-three weekson the ground. These includaterviews with
management at the subsidiary head office, focus group disousand
individual interviews with workers and community members, interviews
with suppliers' and contractors' (both management and workers), and
interviews with other relevant parties such as UN agencies, NGOs and
CSOs, academic experts, etc.

After everyin-country assessment, the HRIA team evaluates the overal
assessment process; what went well and what could be improved for tl
next round of assessments. This evaluation takes place on location an
takes a few hours.

Upon return from the ircountry asessment, the HRIA team spends
approximatelyfour-five weeksdrafting the HRIA report, which includes
time to analyse the human rights impacts found during theonntry
assessment, as well as drafting of the final HRIA report. This phase m:
take longer @pending on how much further research is needed. As par
the HRIA report, the team also develops an impact management plan,
whichincludes recommendations to mitigate the impacts found during {
assessment.

Once the HRIA report and impact managemedangave been shared wit|
the subsidiary, it needs approximatelymonthto review the
recommendations and determine timelines and identify relevagtsons
who will beresponsible for the differentnitigation actions.

Monitoring of the HRIA impaechanagement plan takes place on a
guarterly basis, through calls between the HRIA assessors and Nestlé
representative and subsidiary focal pginto discuss and evaluate progre
of the implementation of mitigation measures and support with any
challerges that the company may encounter in implementing the

13



recommendations.

The overall process, i.e. from preparing for the HRIA to finalising the HRIA
report including impactnanagemenplans, takes approximately skeven
months.

Bisha Mine HRIA in Eritee

The HRIAandpostwL ! | OUGABAGASE 2F bSgPadzy
undertaken from mie2013 through to 2015. The timak below describes this
process:

1 June-July 2013, Nevsun commissioned the first HRI&sdisha Nhe, this
began the HRIA, a@nincluded meetings with the HRIA team and the
preparation of a detailed assessment plan, i.e. terms of reference.

1 August- October 2013, scoping tookgee including background research
document review and analysis of the legal framework of Eritred, an
understanding the relevant international human rights standards and
context.

9 October 2013, the first of two field missions to Eritrea took place to
conduct fieldwork research, interviews and focus groups with stakeholt
additionally, the HRIA team madbservations of the Bisha Mine and
nearby communities and their interactions with Eritrea subcontractors.

1 January 2014, a second mission to Eritrea took place for further data
collection.

T CSONMHzZE NE wHamnI AyidSNI Ol A PeBodiB Revigw
at the UN Human Rights Council.

1 February- March 2014, further research and human rights analysis wag
undertaken by the HRIA team.

1 April 2014, release of the initial HRIA report.

After the publication of the 2014 HRIA report, the HRIA team stayed on to
monitor and audit the Mine. From July 2014 until August 2015 activities
included:

9 Various meetings with external stakeholders to discuss the HRIA repor
consult about findingsrad recommendations.

1 Meetings with senior management, general managers and heads of
departments to discuss next steps on the implementation of
recommendations.

1 Two additional field missions in Eritrea, which included interviews with

stakeholders.

Publication of the 2015 Audit.

Developmentf a proposal for a stakeholder engagement plan to includ

discussions about the HRIA report, recommendations, and fallpw

= =
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assessment activities.
D2f RO2N1JQa al NI Ay aAyS | dzYlty wAaA3aK

D2f RO2 N1LJQa a | Rifhtsyssessmérs in Gudr¥rhaja began in
October 2008, and was conducted over anmi8nth period.A steering
committee was created, which consisted of a member of Guatemalan civil
society, a shareholder group representative, and a Goldcorp representativ
The committee was charged with overseeing and managing the HRIA pro(
including developing the scope and timeline of the assessment as well as
selecting the consultant(s) to conduct the assessment. On Common Grouli
Consultants were chosen by the comragtto conduct the HRIA.

During November 2008 to June 2009 (an eigiunth period) the HRIA team
conducted 189 individual interviews, nine group interviews with 84
participants, eight informal discussions, and 10 focus groups with 95
participants. Additioally, field visits in Guatemala totalled more than 180
days, with continuous presence of the HRIA team from-daiduary through
the end of March 20089.

In May and June 2009 it was noted that certain stakeholder groups were
underrepresented in the interviewso through local contacts the HRIA tean
contacts conducted additional interviews, which lasted eight days, in order
ensure representation of these stakeholder groups in the assessment.

Source: Tulika Bansand Yann Wys@013) Talking the HumanR3I Kda 2+ 1Y
Experience Assessing Human Rights Impacts in its Bulittesties,Copenhagen: Danish
Institute for Human Rights and NestléKL International Consulting Inc. commissioned by
Nevsun Resources Ltd. and Eritrean National Mining Corporation (ENAMCO) KROth&h
Rights Impact Assessment of the Bisha Mine in Eritrea 2015, Awd€ommon Ground
Consultants Inc. commissioned on b#hat Goldcorp by the Steering Committee for the
HumanRights Assessment of the MarMine (2010)Human Rights AsseéSy i 2 F D
Marlin Mine, Vancouver: On Common Ground Consultants Inc.

A.4.4 HOW DOES HRRELATE TO HUMAN RIGHDUE DILIGENCEDBAN
THE UN GUIDING PRINCES?

The UN Guiding Prindgs (see Box 3below)articulate the expectation that
odzaAySaasSa akKz2dzZ R NBALISOO KdzYly NAIKGA 0o
RAfAISYOSQd ¢KIO A&z | LINRPOS&aa o0& ¢gKAOK
for how a business addresses the adverse human rights impatttsvhich it is

involved. The assessment of human rights impacts is a critical step in this

process.

(D
NS
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Notably, the UN Guiding Principle
do not necesarily require that
odzaAySaasSa O2yR
AYLI OG aasSaays
that a range of approaches may b
appropriate for assessing human
rights impacts. Examples of
approaches that have been
RSOSt 2SR AVICiyd
HRIA (i.e. asse®ents that focus
exclusively on human rights),
WAYGSINI 6SRQ
integrating human rights into
environmenal, socialand health
impact assessments) and others.

I a

The UN Guiding Principles state
that when a business &ssessing
its human rightsmpacts it
should?

9 Draw on internal and/or

independent human rights
expertise

Undertake meaningful
consultation with potentially
affected rightsholders and
other relevant parties

Be gendertsensitive and pay
particular attention to any
human rights impas on
individuals from groups that
may be at heightened risk of
vulnerability or
marginalisation

Assess impacts from the
perspective of risko people
rather than risk to business;
and

HEim, Toddbb1y R

[2)

Box 3: The United Nations Guiding
dROnciples pruBysgingss anp HurknanRight
yﬂ@d&%ui@nﬁzﬁrin&p}é%@ Hé@eﬁ)pe
€under the auspices of the former Special

Representative of the UN Secretary

General on Business and Human Rights,
_Professor John Ruggie, during his manda|

They rest on three interelated pillars:
a1$ Ire Bt&e/ dutd to Pr&ieBtAdgRinst
human rights abuses by third parties,
including businesses, through
appropriate policies, legislation,
regulation and adjudication
. The corporate responsibility to respect
human rights, meaning that businesse
are expectedo avoid infringing on the
human rights of others and to address
adverse human rights impacts with
which they are involved; and
Access to remedy, which requires both
States and businesses to ensure great
access by victims of businesdated
human righs abuses to effective
remedy, both judicial and nejudicial.

The UN Guiding Principles were
unanimously endorsed by the Human
Rights Council in 2011. Since then they
have been integrated into numerous key
business and human rights frameworks al
standards, for example, the OECD
Guidelines for Multinational Enterprises,
the Performance Standards of the
International Finance Corporation and the
9 dzNR LIS y |-30K5¢grebéate H /1
Social Responsibility Policy.

Repeat its risk and impact

identification and assessment

at reguiatervals (i.e. before entering into a

new activity, prior to significant decisions about changes in activities, and
periodically throughout the projeetycle).
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Combininghese points withaspects highlighted ikIRIAguidance and literature,
a number of ky criteria for the assessment of human rights impacts can be
identified (these are outlined ifh0 Key Criteria foHRIA below).

A.4.5 WHAT ARE THHAFERENCES AND SIMRLTIES BETWEEN HRIA
AND OTHER TYPES ®FPACT AND RISK BESSMENT?

HRIA draws on impact assessment practices such as environmentalasdcial

health impact assessme(EIA, SIA and ESHIA when combinddyvever, whilst

HRIA has a number of things in common with these more established practices

there are alsosome notable differences, Y R | ydzY6o SNJ 2 F W2 NAIAYI €
St SySyida 2F IlwL! AYRAOFIGS GKIF@ GKSNB Aa |
below).

When comparing HRIA arglAfor instance, it can be noted that both place

significant emphasis oh:

1 Identifying and addressing adverse impacts

1 Affected communities and individuals, including a particular focus on
vulnerable groups; and

1 The process as well as the outcome of the impact assessment, including
recognising that an impact assessment needs taengoing processf
change management rather than a oo assessment exercise.

However, there are also notable differences between HRIA and SIA, including:

1 The standards applied as the benchmark for the assessment, HRIA uses
internationally recognisetiuman rights standards whereas SIA uses a range
of different benchmarks dependent on the context

1 In the context of business activities, SIA focuses on both adverse impacts and
project benefits, whereas HRIA focuses on adverse impacts; and

1 The identificatbn of rightsholders and their entitlements, and the respective
duty-bearers and their obligations, in stakeholder analysis and engagement.

It has also been noted that whilst there are significant parallels betviEsiHIA
and HRIA, there are some areas ofrtan rights impacts which are not, in
practice, always included in a standard ESHIA scope, or which, if included,
warran further attention in practicewhich could be facilitated by taking a
human rights focus. Examples inclutle:

1 Labour issues withontractorsand within the goodsind services supply
chain
1 Postconflict or conflictsensitive areas
1 Security activities related to business operations and/or activities
1 Gender analysis and an assessment of the gender impacts associated with a
business poject or activities
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1 The rights of indigenous peoples and an adequate focus on vulnerable
individuals and groups

1 Community impacts related to business relationships or activities (e.g.
business partnes, government actors or joiatenture operations)

1 Legacyhuman rights impacts associated with the activities of previous
business operators

1 Cumulative impacts, involving human rights impacts of other businesses
operating in the same area; and

71 In-migration associated with the development of the business projghich
may result in overloading infrastructure and social services.

It should also be emphasised that HRIA is not the samislaassessment,
although the two may be related and inform eadter. In the business context,

risk assessment is focused predicting the future occurrence of events and the

associatedmplications for the businessiRIA differs from this by focusing on
actual and potential impacts, rather than risks.

2E nY ¢KS W2NRAIAYIfQ 2N wSaasSyi)

Literature and practial guidanceon HRIAas identified some of the key
distinguishing features of HRIA as including:

1 Beingbased on internationally recognised human rights standards anc
principles i.e. using these as the benchmark for the impact assessme
International human rights standards provide a universal and
comprehensive basis for impact assessment, whereas other types of
impact assessment tend to use a diverse array of standards as
bendimarks, and may not cover civil and political and economic and
social and cultural rights comprehensively. Use of international humai
rights standards also includes drawing on a developed jurisprudence
the analysis of impacts, and recognising the inggrendence and
interrelatedness of impacts, whereas other types of impact assessme
may be narrower in their focus.

1 Focus orparticipation of rightsholders, dutybearers and other human
rights stakeholdersn the impact assessment process. In HRIA,
meanngful participation in the impact assessment process is as impol|
as the outcomes, and rightsolders are considered to be active agents
the impact assessment process. Whilst public participation is a stand:
component of impact assessment processash as EIA and SIA, taking
human rightsbased approach creates further emphasis on participatio|
in terms of questioning and broadening the points in time at which
participation occurs, the level of information sharing involved in
participation and cosultation activities, and empowerment and capacii
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building of individuals to participate in the impact assessment process
The human rights framework also facilitates drawing on human rights
institutions, networks and expertise in the impact assessmesedfitas
well as the implementation of recommendations and mitigation
measures.

1 Attention to equality and nordiscrimination International human rights
place significant emphasis on ndmscrimination and equality, and these
terms are arguably more @ely defined than notions such as equity
which may be applied by other types of impact assessment. Furtherm
equality and nordiscrimination in human rights provide parameters fol,
the systematic analysis of impacts experienced by vulnerable individu
and groups, gender dynamics, and consideration of the differential
distribution of impacts, through emphasising a focus on impact analyg
a disaggregate level. As human rights inhere in the individual, HRIA li
offsetting, such as accepting impaats certain individuals for the greate
good or positive contributions. In short, use of the human rights
frameworkcan facilitatebroaderingand deepeimgthe analysisn terms
of equality and nordiscrimination.

1 Focus oraccountability, including transpancy, access to information
and access to remedylransparency is imperative both throughout the
impact assessment process, as well as with regard to the results.
Considering transparency from the perspective of the right to access |
information includesemphasis on a full range of parameters, such as t|
type of information being disclosed, the points in time, language and
other accessibility factors and so forth. The particular attention to
accountability in the human rights framework, through the recitign of
rights-holders as having entitlements for which respective diogarers
have duties and responsibilities for upholding these rights, arguably
provides greater imperatives for the implementationroitigation
measuresincluding remedy, than provédl by impact assessment
frameworks that are not based on legal standards. Relatedly, the
emphasis of the human rights framework on access to remedy both a
right in and of itself, as well as a component of accountability, indicatg
the need for a strongefocus on this in HRIA than what may be require
or expected in other types of impact assessment.

Thel0 Key Criteria for HRIBelow,provide more detail oftnow such
W2NRIAYIFEQ 2N WSaaSydAalin MRIASE b8sinésy |
projects or activities.

Sources: Based o8imonWalker (2009)The Future of Human Rights Impact Assessment
Trade AgreementAntwerp: Intersentiapp.3949; World Bank and Nordic Trust Fund

(2013),Human Rights Impact Assessnerik Review of the Literature, Differences with otk
forms of Assessments and Relevance for DevelopMé&sghington: World Bank and Nordic
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Trust Fund.

A.4.6 SHOULD HRIA BHANDALONE OR INTEGRATED?

One key question for current HRIA practice is whether best to assess human

NAIKGA o0& -l[dea2iyw3aQ o MaSid yIRaaSaayYSyid GKEaG F20
NAIKGAO 2N WAYGSAINIGSRQ 0S®ad AyiSaNIGAY3
approach. In short, the answer should depend on the particular cdnte

There are a number of potential benefits to taking integrated approaches, such
as:

Building on and utilising existing impact management structures
Avoiding consultation fatigue of stakeholders

Facilitating analysis of the interrelatedness of environmental, social and
human rights impacts; and

1 Building on the respective strengths of the different disciplines involved.

E RE

On the other hand, there are also a number of potential benefits to taking a
stand-alone approach. A stakalone HRIA can, for example:

1 Avoid sidelining human rights issues amongst a range of topics being
considered

1 Draw more extensively on human rights expertise; and

1 Facilitate more irdepth space for learning and capacity dinly of the
different stakeholders involved.

Table A, below, provides a short overview of some of the potential pros and cons
associated with standlone and integrate@pproaches

Table A: Strengths and weaknesses of different approaches to assessing
human rights impacts

Integrated Approach Dedicated (Stanehlone)
Approach
Strengths | T Benefits from established | 1 Draws on human rights

internal and external expertise enabling specific
company mechanisms that| focus and deep analysis of
assign accountabilities. human rights.

9 Avoids duplication of work | { Specifically prioritises thos¢
and stakeholder individuals and
consultation fatigue by communities who may

focusing on the synergies experience human rights
between potential social an{ impacts, in particular by
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Table A: Strengths and weaknesses of different approaches to assessing

human rights impacts

Integrated Approach

Dedicated (Stanehlone)
Approach

human rights impacts.

9 Can enable more efficient
use of project time and
resources.

¢ KS G SNY WKdz
resonates differently
amongst people. This can
lead to confusion, concern
and sensitivities. An
integrated ESHIA hake
benefit of addressing huma
rights while using a
framework and language
with which project teams
are familiar.

facilitating participation of
vulnerable and
marginalised individuals or
groups.

9 Can be performedutside
the regulatory
requirements of an ESHIA
process, and may allow for
sensitive human rights
issues and impacts to be
assessed without triggering
risks during the permitting
process or from public
release of the report.

1 Provides the freedom for
comparnes to identify and
assess human rights
impacts, irrespective of
government adherence to
international human rights
standards.

Weaknessegq

1 The process, especially ifst
dictated by prescriptive
host-country regulatory
requirements, may not allov
for aspecific focus on
human rights.

9 ESHIA practitioners may ng
have sufficient human rights
expertise.

' Human rights consideration
may not be explicitly
referenced, and it may be
less clear how human rights
impacts have been identifie

and will be addressely the

1 Mitigation and
management plans drawn
from a dedicated
assessment may not be
easily incorporated into
existing company
management systems and
may suffer from lack of
020 KAY®dzé Y R
accountability for
implementation.

1 Adds additioml cost and
resource management
requirements to the
project; cost sensitivities
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Table A: Strengths and weaknesses of different approaches to assessing
human rights impacts

Integrated Approach Dedicated (Stanehlone)
Approach
project. may also arisavith

1 In operating contexts wherg business partners or host
human rights may be more | country governments.
sensitive, affected 1 The impact assessment
communities and individualy practitioners may lack
may be at risk if specific specific human rights
information from the ESHIA| expertise.
report enters the public 1 May exacerbate or give ris
domain. Separate reporting| to potential political
(if any) of such information | sensitivities from external
maytherefore be necessary| stakeholders, or may raise

or create stakeholder

expectations in situations
where human rights are no
promoted and protected.

Source: Danish Institute for Human Rights and IPIECA (20tE8)ating human rights into
environmental, social and health impact assessmehtstactical guide for the oil and gas
industry,IPIECA and DIHR.

A.5 10 KEY CRITERF®OR HRIA

Despite the diversity, and at times divergence, in current HRIA approatieses, t

are a number of elements that recur in HRIA literature, guidance and practice as
ONRGAOIFE | aLJSOGa G2 O2yaARSNX® ¢KSasS wiSe
content of HRIA, and reflect what is unique about HRIA, as well as emphasising

aspects wich may to a lesser or greater degree be reflected in other impact

assessment methodologies but which arguably warrant heightened attention

from a human rights perspective. These aspects can be grouped into five key

criteria relating to process and fiveX criteria relating to content.

The following Table B, provides an overview of these 10 key criteria, including
example guiding questions for HRIA practitioners.
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Table B: 10 Key Criteria for Human Rights Impact Assessment

Key criteria for the process and content of HRIA

Example guiding questions for HRIA practitioners

Process

Participation

Meaningful participation
of affected or potentially
affected rightsholders
duringall stages of the
impact assessment
processincluding scoping
data collection and
baseline development,
impact analysis, and
design implementation of
measures to prevent,
mitigate and remediate
impacts.

T

Have a broad range of right®ldersbeen engagedh the impact assessment,
including workers ad community members? Have the rights and involvement of
contracted and supply chain workers and downstream communiigeEsn
considere®

Have rightsholders been involved throughout the impact assessment process,
including during early phases of the impassessment such as: design of the
Impact assessment process; development of terms of reference for the assess
impact scoping and prioritisation of critical issues to be considered by the
assessment?

Have rightsholders, dutybearers and other relevarmtarties been involved in
designing measures to address impatitsqugh preventon, mitigationand
remediation) and followup to evaluate the effectiveness of these?

Have the participation rights of particular groups of rightdders been fully
recognisel and respected in the impact assessment, for example the right of
indigenous peoples to be consulted according to the principle of free, prior and
informed consent?

Haverights-holderrepresentatives or representative organisations been include
consutation and engagement, including consideration of the legitimacy of their
claim to representvorkers orcommunity members?

Is engagement and participation in the impact assessment guided by local con
including throughusingcommunity preferred mechasms (e.g. modes of
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Table B: 10 Key Criteria for Human Rights Impact Assessment

Key criteria for the process and content of HRIA

Example guiding questions for HRIA practitioners

communication) where possible?

Is the assessment process being undertakepaaticulartimes to ensure
participation, for example, whewomen are not in the fields, young people at
school or families involved in the harvest?

Does the impact assessment provide for @going dialogue between rightsolders,
duty-bearers and other relevant parties? For example, through collaborative
problem analysis and design of mitigation measures?

Non
discrimination

Engagement and
consultationprocesses are
inclusive, gendesensitive
and take into account the
needs of individuals and
groups at risk of
vulnerability or
marginalisation.

Has impact assessment consultation and engagement invtbbath women and
men, including through the design aidplementation of gendesensitive
engagement methods as necessary? For example, through holding women on
meetings orgoinghouseto-housefor individualconsultation?

Havesteps been taketo ensurethat the modes for engagement and participatio
address any barriers that may be faced by vulnerabid marginalised individuals?
For example, by offering transport or holding meetings in culturally appropriate
locations?

Have the vulnerable or marginalised individuals and groups in the given contex
been identified and considerede. by considerindiscrimination resilience,
poverty factorsgetc.?

Have the needs of vulnerable and marginalised individuals been identified in
stakeholder napping and engagement planning?

Empowerment

Capacity building of

Do rightsholders have access to independent and competent legal, technical a
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Table B: 10 Key Criteria for Human Rights Impact Assessment

Key criteria for the process and content of HRIA

Example guiding questions for HRIA practitioners

individuals and groups at
risk of vulnerabilityor
marginalisation is
undertaken to ensure
their meaningful
participation.

other advice as necessary? Ifthdoes the impact assessment include provisions
making such support available?

1 Does the impact assessment provide for capacity building of Hybltters to know
and claim their rights, as well as of diigarers to meet their human rights duties

1 Does the assessment process allow sufficient time for the ciypduilding of
communities to be meaningfully involved?

91 Does the impact assessment provide for particular attention to vulnerable or
marginalised individuals and groups in engagement and paatioip activities?
Including allowing sufficient time and resources to facilitdite inclusion othese
individuals?

Transparency

The impact assessment
process is as transparent
as possible to affected or
potentially affected rights
holders, without causing
any risk to security and
well-being of rights
holders or other
participants such as NGO
and human rights
defenders. Impact

assessment findings are

1 Does the impact assessment process provide for information sharing between
participants at relevant intervals?

1 Is the informationabout the business projedr activitiesthat is made available to
participating stakeholders adequate for giving a comprehensive understanding
potential implications and human rights impacts associated with the business
projector activities? Including information on ancillary infrastructure such as the
construction ofa port, railway etc.?

1 Are HRIA findings and impact management plans publicly communicated to th
greatest extent possible (i.e. published, with any reservattmased orrisk to
rights-holders or other participants being clearly justified)?

1 Are the phasesf the impact assessment, including timeframes, communicated
clear and timely manner to all relevant stakeholders?
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Table B: 10 Key Criteria for Human Rights Impact Assessment

Key criteria for the process and content of HRIA

Example guiding questions for HRIA practitioners

duty-bearers, forexample,
the company, contractors
andsuppliers, local
government authorities

and so forth.

appropriately publicly 1 Does communication and reporting take into account and respond to the local

communicated. context? For example, is information made available in @ielanguages and
formats, nontechnical summaes, and in physical and/or wdiased formats that
are accessible to stakeholders?

Accountability | The impact assessment | T Is responsibility for the implementation, monitoring and follayw of mitigation

team is supported by measures assigned to particular individuals/groups?

human rights expertise | § Are sufficient resources dedicated to undertaking the HRIA asag@thplementing

andthe roles and the impact management plan? Including financial and human resources, as we

responsibilities formpact adequate time?

assessment, mitigation | § Are relevant dutybearers meaningfully and appropriately engaged in the impact

and management are assessment process, including impact mitigation and management?

assigned and adequately| § Dees the HRIA draw on the knowledge and expertise of other relevant parties,

resourced. The impact particular human rights actors?

assessment identifies the| ¢ poes the HRIA team have the relevant intigciplinary skills and expertise

entitlements of rights (including human rights, legal, language, local knowledge and dtherdertake

holders and the duties an|  the HRIA in the given context?

responsibilities of relevan) ¢ Have efforts been made to include local people, including women, in the impad

assessment teamf appropriate?
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Table B: 10 Key Criteria for Human Rights Impact Assessment

Key criteria for the process and content of HRIA

Example guiding questions for HRIA practitioners

Content | Benchmark Human rights standards | § Have international human rights standaralisd principledeen used as the

constitute the benchmark benchmark for the assessment?
for the impact 1 Hasthe impact assessment addressed the full scope of relevant human rights?
assessmentimpact certain human rights have been excluded from the assessment, is the basis fo
analysis, assessment of reasonable as well as explicitly noted and explained in the impact assessment
impact severity and desig| § Is the scoping, &seline data collection, analysis of actual and potential impats
of mitigation measures design of mitigation measuragiided by the substantive content of human rights
are guided by
international human rights
standards and principles.

Scope of The assessment includes| 1 Does the assessment include actaat potential impacts that the business projec

impacts actual and potential (including ancillar infrastructure) or activities: has caused; contributedas;well
impacts caused or as impacts directly linked through operations, products or sentlwesigh business
contributed to by the relationships for example with supliers, contractors, jointenture partners,
business, as well as customers or government agencies?
impacts directly linked 91 Does the assessmenbnsider any impacts of thHeusiness project or activityue to
through qoerations, the aggregative or cumulative effect of activities of multiplesiness operations
products or services the same are@
through business f Does the assessmeittentify and address any legacy impacts associated with th

relationships (contractual
and nonrcontractual) The

assessment includes

business project or activities? For example, poorly conducted government
resettlementof communitiesprior to the company acquiring the land.
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Table B: 10 Key Criteria for Human Rights Impact Assessment

Key criteria for the process and content of HRIA

Example guiding questions for HRIA practitioners

cumulative impacts as we
as legacy issues.
Assessing Impacts are addressed |  Is the assessment of impact severity guided by human rights relevant
impact according to the severity considerations, including considering the scope, scale, whether it is possible tg
severity of their human rights remediate the impact, interrelatedness and so forth? Is the assessmesaivefity
consequences. This determined with respect to the consequences for the individual(s) affected?
includes considering the | § Are the relevant rightdolders and/or their legitimate representatives involved in
scope, scale and the assessment of impact severitides the assessment of severity reflect the
irremediability of views d the relevant rightsholders?
particular impactstaking | § Has the analysis of impacts taken into account the interrelatedness of human r
into account the views of as well as the interrelatedness of environmental, social and human rights facto
rights-holders and/or thei For example, if a businepsoject or activityimpacts orthe right to adequate rest
legitimate and leisure by requiring excessive overtime, this may have a corresponding im
representatives. on the rights of children to care. Or if a business uses a significant amount of w
resources, for instance through irrigation of an agricutyplantation, this will have
'y AYLI OG y2id 2ytée 2y GKS SYy@ANBYYS
adequate water for drinking and sanitation, or the right to an adequate standar
living if families can no longer grow their food.
Impact All human rights impacts | § Are all human rights impacts that are identified addressed?
mitigation are addressed. Where it iy § If it is necessary to prioritise actions to address impacts, is such prioritisation g
measures necessary to prioritise by the severity of human rights consequences?
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Table B: 10 Key Criteria for Human Rights Impact Assessment

Key criteria for the process and content of HRIA

Example guiding questions for HRIA practitioners

actions to address 1 In determining mitigatiormeasures, are all efforts made to first avoid the impact
impacts, severity of altogether, and if this is not possible to reduce, mitigate and remediate the imp
human rights 1 Is care taken to ensure that compensation is not considered to be synonymous
consequences is the corel  impact mitigation and remediatin?
criterion. Addressing f Does the impact assessment identify ways of exercising leverage to address a
identified impacts follows impacts to which the business contributes, or impacts that are directly linked to
the mitigation hierarchy of  operations, products or services through business relationships? Where levera
Wl Gr2duderestore does not «ist, does impact mitigation include building leverage to addsesh
NEYSRAIFUSQ® impacts?

Access to Impacted rightsholders | § Does the impact assessment identify actual impacts for which a remedy is nee

remedy have avenues whereby Are such impacts referred to the appropriate channels for remediatiarding
they can raise grievances legal and noHegal as appropriate?
regarding the impact 1 Have any severe human rights impacts that may constitute a legal breach beer
assessment process and referred to the relevant legal channels (pending the consent of the rigblders
outcomes. Impact involved)? Does the business-gperate in any leggiroceedings?
assessment and 1 Is there an operationdevel grievance mechanism in place that contributes to
managemenensure that ongoing impact management, as well as the identification of unanticipated
the business provides for|  impacts? If not, does the impantanagemenplan include the establishment of
or cooperates in access t such a mechnism? Does the operationtvel grievance mechanism meet the eig
remedy for impacted effectiveness criteria for nojudicial grievance mechanisms that are outlined in {
rights-holders. Guiding Principle 31?

1 Isit ensured that the operationdével grievance mechanism does not deny asce
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Table B: 10 Key Criteria for Human Rights Impact Assessment

Key criteria for the process and content of HRIA Example guiding questions for HRIA practitioners

to all relevant judicial processes?
1 Are the access to remedy channels that are utilised responsive to the context &
preferences of the rightholders in question?

Sources: These criteria are based on a literature review including sources on hghtarimpact assesment, stakeholder engagemestcial impact assessment and the
human rightsbased approach, including the following key sources: Desiree Abrahams and Yann Wys§&(#8&@p Human Rights Impact Assessment and Managemen
WashingtonL Y G SNY I GA2y I . dzaAySaa [SFRSNE C2NHzYZ LYGSNYIlFGA2y Il t Gshiyglayh€aSingfulhindai? righ
due diligence process for corporations: learning from experience of human rights impact assegdnpatt Assessment and Project Apprai8at2, pp.107117; James
Harrison (2010)Measuring human rights: Reflections on the practice of human rights impact assessment and lessons for the§aiustudies Research Paper No. 224,0
University of Varwick School of LawamedHarrisonand MaryAnn Stephenson (201luman Rights Impact Assessment: Review of Practic&aitthnce for Future
Assessmentgdinburgh: Scottish Human Rights Commiss@mistinaHill (2009) Women, communities and mininghe gender impacts of mining and the role of gender
impact assessmenMelbourne: Oxfam Australa. DA f £ Ay al Obl dz3KG 2y | yR -0tH&ad¥R 1! deyLdNROF HOKM Mi2E  {Y2! Qe dizY |- LyY]
Directions in Social Impact Assessm&unceptual and Methodological AdvancEs/anclay and A. M. Esteves (E@heltenham: Edward Elgar, 865-368; Norwegian
Agency for Development Cooperation (20(andbook in Human Rights Assessment: State Obligations, Awareness and Empow2stod@RAD, United Nations Office of
the High Commissioner for Human Rights (20B6guently asked questions on a human rigtased approach to development cooperatibiew York and Geneva: United
Nations Office of the United Nations High Commissioner fomidn Rights (2012};he Corporate Responsibility to Respect Human Rights: An Interpretive NGavid¥prk and
Geneva United NationsRights & Democradi2011),Getting it Right: Human Rights Impact Assessment G[odéne]. Available fromhttp://hria.e qualit.ie/en/index.html
United Nations Human Rights Council (20G)iding Principles on Business and Human RightsLJt SYSy G Ay 3 G(KS ! yAGSR bl A2y 4 ,a
A/HRC/17/31FrankVanclay, Ana Maria Esteves, llse Aucamp and Daniel M. Franks @8di&) |mpact Assessment: Guidance for assessing and managing the social in
of projects Fargo ND: International Association for Impact Assessrs@mipn\Walker (2009)The Future ofuman Rights Impact Assessments of Trade AgreemfEmtiserp:
Intersentig World Bank and Nordic Trust Fund (20E)man Rights Impact Assessments: A Review of the Literature, Differences with other forms of Assessments an
Relevance for Developmeitfasington: World Bank and Nordic Trust Fund




A.6 APPLYING INTERNANAL HUMAN RIGHBS ANDARDS AND
PRINCIPLES

Human rights standards and principles should set the foundation for HRIA. It is
therefore important that those involved in HRIA have a solid understanding of
the nature, sources, content and jurisprudence of human rights, including what is
expected of Stads and businesses with regard to upholding human rights, and
the principles of a human rightsased approach.

The following provides short overview of some human rights basics that should
be considered and applied when assessing human rights impacts.

A.6.1 WHAT ARE HUMARIGHTS?

Human rights are rights inherent to all human beings, they are universal legal
guarantees protecting individuals and groups against actions which interfere
with fundamental freedoms and human dignity. Human rights are:

1 Universaland inalienable meaning that they apply to all human beings

1 Interdependent and indivisiblemeaning that there is no hierarchy between
human rights; the improvement of one right facilitates advancement of the
others, and likewise the deprivation of onight adversely affects the others;
and

1 Equal and nordiscriminatory, meaning they are enjoyed by everyone
equally, irrespective of nationality, place of residence, sex, national or ethnic
origin, colour, religion, language or any other status.

A.6.2 HOW RE INTERNATIONAL HAM RIGHTS IMPLEMENJIE

International human rights are articulated in international conventions, treaties
and declarations, as well as customary international law. International human
rights treaties become binding on nation States thgbuatification. By ratifying

an international human rights convention, a State commits itself to
implementing the international convention into domestic laws and policies. The
primary method for human rights enforcement is therefore the ability of
individuals to make administrative or legal claims against a State for breaches of
the State to respect, protect and fulfil human rights. In addition, individuals may
be able to raise human rights cases in regional human rights courts or by
submitting complaint$o the UN treaty bodies responsible for overseeing the
implementation of specific human rights conventions (e.g. the Committee on the
Elimination of Discrimination Against Women).

Human rights are sometimes divided into civil and political rights (e.gighe
to freedom from torture, the right to partake in public affairs and the right to
property) and economic, social and cultural rights (e.g. the right to an adequate
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standard of living, the right to education and the right to the highest attainable
standard of physical and mental health). Although human rights are considered
to be interdependent and indivisible, one important difference between these
Gg2 OFGS3I2NASA 2F NRARIKOGA Aad GKS 02y OSLI
economic, social ancultural rights.

Progressive realisation means that States are expected to take appropriate
measures towards the full realisation of economic, social and cultural rights to
the maximum of their available resources. As such, it is recognised that not all
economic, social and cultural rights can be fully realised immediately when a
State ratifies the treaties protecting these rights in international law, but also
that a lack of resources cannot justify inaction or indefinite postponement of
measures to img@ment these rights.

In particular, irrespective of their available resources, States must take
immediate action towards the full realisation of economic, social and cultural
rights in five area$:

1. The elimination of discrimination, meaning that discrinioa must be
prohibited

2. With regard to those economic, social and cultural rights that are not subject
to progressive realisation, e.g. the right to freedom of association, equal
remuneration for work of equal value and the obligation to proteuildren
and young persons from economic and social exploitation

2 1
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adopting the necessary laws and policies, and regularly monitoring and
assessing the progress made towards the full enm@ntation of the rights
4. Nonretrogressive measures, meaning that the protection of the rights
should not deteriorate; and
5. Minimum core obligations, i.e. States are required to meet the minimum
essential levels of each of the rights, e.g. the right to minimumregsddood,
basic shelter, sanitation and adequate drinking water.

A.6.3 WHAT ARE THEHATE DUTIES TO REGPEPROTECT AND FULF
HUMAN RIGHTS AND HOMO THESE DIFFER FROHE CORPORATE
RESPONSIBILITY TOSRECT HUMAN RIGHTS?

With regard to human rightst&es have the duties to:

1. Respectrefrain from interfering with the enjoyment of the right

2. Protect prevent others, including third parties such as businesses, from
interfering with the enjoyment of the right, through appropriate legislation,
policies, regulation and adjudication; and

3. Fulfil: to take steps to facilitate the enjoyment of human rights.
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For example, with regard to the right to work a State would be obliged to:
respectthe right by e.g. not using forced labour or denying political opponents
work opportunities;protectthis right by e.g. ensuring that employers pay the
minimum wage and pnade adequate working conditions; amalfil the right by
e.g. undertaking educational and informational programmes to facilitate public
awareness of the right to work.

Currently, businesses are not considered to have direct legal obligations under
international human rights law. Instead, according to the UN Guiding Principles,
odzaAySaasSa KIFgS | WNBalLRyaroAftAlne G2 NBAELX
K I Ndewaver, it is important to note that the responsibility to respect is not
AOGNR OGO QI 2 &% 5 AlniedeByCe, Astbusiigsses are required to
take active steps to avoid adversely iaghng on human rights, through a

process of human rights due diligent&he responsibility to respect is

considered to be an international norm ofpgected conduct, rather than a legal
duty under international human rights lawowever, this does not mean that

the corporate responsibility to reget is unrelated to legal duties. For example,
companies have a legal duty to respect human rights whersdli@ave been
integrated into domestic laws, i.e. following ratification of international
instruments and adoption of implementing legislation. Comipa may also be
subject to duties under international humanitarian and international criminal law
in certan circumstances.

A.6.4 WHAT TYPES GIRMMAN RIGHTS ARE BN&SSES EXPECTED TO
RESPECT?

Businesses can impact on virtually all human rights, as such, all internationally
recognised human rights are envisaged by the corporate responsibility to
respect. Accorithg to the UN Guiding Principles, when exercising human rights
due diligence, businesses are required to consider at minimum, the rights
captured in the International Bill of Human Rights (comprising the Universal
Declaration on Human Rights, the Intermattal Covenant on Civil and Political
Rights and the International Covenant on Economic, Social and Cultural Rights)
YR GKS LYGSNYFdGA2y Lt [ 02dz2NJ hNBFYA&alL GA2Yy(
the Declaration of Fundamental Principles and Rights at \(&al#tressing non
discrimination, bonded and forced labour, child labour and freedom of
association§.Addtional human rights standards should be considered as
relevant in the particular context (e.g. the rights of indigenous peoples if the
business projecbr activities may impact on indigenous peoples, or international
humanitarian law in conflicaffected areas).
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A.6.5 WHAT ARE THEBRCES OF HUMANGHTS THAT SHOULP B
CONSIDERED IN HRIA?

The substantive content of human rights is elaborated in sowsueh as:

1 International treaties, conventions and declaratioran human rights,
including elaboration of these in general comments and concluding
observations by UN treaty bodies, reports by UN special procedures on
specific themes (e.g. the Special Rapppor on adequate housing or the
Working Group on the issue of discrimination against women in law and in
practice)

1 Regional human rights instruments and jurisprudeneg. the African
[ KFEFNOSN) 2y 1 dzYly FyR tS8S2L) SaQ wAdakKidia FyR
t S2LX SaQ wAIKGao

1 State constitutions and human rights legislatiqe.g. national human rights
acts); and

1 State thematic legislation and jurisprudendg.g. nondiscrimination laws
and workplace health and safety laws).

Such sources should inform HRIA &edcarefully consulted by HRIA
practitioners in impact assessment.

A.6.6 WHAT ARE ABSOTE RIGHTS, CORE OQENT AND AAAQ?

To determine whether an adverse human rights impact has occurred, or is likely
to occur, a number of factors will need to be taketoinonsideration, including

the substantive content of the right, the nature of the business interaction or
interference with the right, causality, data and evidence collection, the
experiences and views of the rigktslders in question and so forth. The

following are some key concepts and principles from international human rights
law that should inform HRIA analysis:

1 Substantive content of human rightsthe substantive content of the right in
guestion should constitute the benchmark against which thedotps
evaluated. This has been elaborated in sources such as those listed above,
which should be carefully considered in the HRIA analysis.

1 Any particular status and rights of the rightisolders who are impacted:
Human rights apply to everyone. Howevier addition to this principle of
universality, a number of righisolder groups enjoy additional or particular
protections. For example, children enjoy specific protection under the
Convention on the Rights of the Child with regard to both rights and gmce
such as the right to play and the right to be consulted. Indigenous peoples,
for example, have particularly rights under ILO Convention No.169 and the
Declaration on the Rights of Indigenous Peoples, recognising the particular
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attachment of indigenoupeoples to their lands, territories and waters, and
the principle of free, prior and informed consent.

Availability, accessibility, acceptability and quality (AAAQhe content of
some economic, social and cultural rights is elaborated in terms of ARAQ (
particular health, education, water and housing). These parameters might
usefully inform analysis in HRIA. For example, in considering whether an
adverse impact on the right to housing has occurred, the availability,
accessibility, acceptability and ditg of housing should constitute the
parameters for baseline data collection (including selection of indicators),
assessment of impact severity, and the design and implementation of
mitigation measures (See Box 6, below, for further details on AAAQ).

Core content.Under the International Covenant on Economic, Social and
[ dzf G dzNJF £ wA3IKGazZ OSNIFAY 206f ATl dA2ya
20f A3 GA2yaqQr GKIFIG Aaz GKSasS IINB UK
implement immediately, irrespective of alvable resources. Even where a

State has inadequate resources available, it is expected to introducedstv

and targeted programmes to assist those individuals who are most in need.

Absolute and norderogable human rightsHuman rights are considered to

be universal and inalienable. Some rights are absolute anelleoogable,
meaning that they cannot be limited in any way, at any time, for any reason
(e.g. the right to be free from slavery and servitude or the right torbe f

from torture and other cruel, inhuman or degrading treatment or
punishment). Nevertheless, it is recognised in international human rights law
that certain human rights may be limited in certain circumstances.
Derogations allow States to suspend partladir legal obligations and

restrict some rights under certain circumstances; essentially, where there is a
serious public emergency, providing that the derogation is for a limited
period of time, proportionate to the emergency and ndiscriminatory.

Progressive realisationAs explained above.

Non-discrimination:Is a core crossutting human right and principle and
therefore needs to be a key consideration in assessing whether a human
rights impact has occurred.

Human rightsbased principlesThe hunan rightsbased approach includes a

YdzZYO SN 2F WLINRPOS&aaQ LINAYOALX Sasx ylYStey

discrimination and equality, and transparency and accountability. Whether
such principles have been respected therefore needs to be a component of
HRIA analysis. For an introduction to the human rigfased approach see
Box 5, below. For how the human righiased approach can be applied in
HRIA sed0 key Criteria for HRlAabove.
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Box 5: A human rightbased approach

Ahuman rightsbased approacih | w. ! 0 (12 RS@Sft 2LIYSy
framework for the process of human development that is normatively base
international human rights standards and operationally directed to promoti
FYR LINPGSOGAYA KdzYlFy NRARIKGAEDE

A human rightsbased approach can be described in different ways. Accord
to the United Nations Stamford Understanding, it consists of the following
three core elements:

1. Application ofthe international human rights frameworkA HRBA implies
that practices argyuided by, and strive to uphold, international human
rights standards and principles.

2. Application of human rights principles, including in processes:

i) Universality and inalienability: All people everywhere in the worl|
are entitled to human rights.

i) Indivisibility: All civil, cultural, economic, political and social hum;
rights have equal status as rights and cannot be ranked in a
hierarchical order.

iii) Interdependence and interrelatedness: The realisation of one rig
often depends on the realisation of ahrights. For example,
realisation of the right to health may depend on the right to
education or the right to information.

iv) Equality and nosdiscrimination: All individuals are entitled to thei
human rights without discriminationhis includes paying particulz
attention to vulnerable and marginalised individuals and groups,
well as gender. It also involves taking steps to ensure that all
affected and impacted women and men, girls and boys, are
empowered to understand and paripate in decisions that affect
them.

v) Participation and inclusiorn a human rightdbased approach,
participation is both an objective as well as a means of
development. Participation should aim to create genuine owners
by people over the developmentpcesses with which they are
involved and that impact on them. For this, participation should |
W OOGABSS FTNBS | yR -based perspediviedzt |
participation is more than consultation or a technical amdto
development activities; insteh it is an integral part of shaping
these.

vi) Transparency, accountability and the rule of law: States and oth
duty-bearers are answerable for the observance of human rights
Where they fail to do so, aggrieved rightslders are entitled to
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proceedings foappropriate redress.

3) Rightsholders and dutybearers analysisAccountability is a cornerstone
of a HRBA. This includes identifying who are the rigbtders and duty
bearers in a given context, and taking steps to ensure that rigblders
have the apacity to claim their rights, and correspondingly, that duty
bearers uphold these rights. This has implications for how stakeholder:
included in HRIA. For example, applying a HRBA, the individuals affec|
the project would be seen agyhts-holdersrather than astakeholders
that is, as people who have entitlements for which they can hold a rele
duty-bearer accountable.

The importance of adopting a HRBA in the context of HRIA has been notg
the majority of HRIA methods, guidance andrhtere. For example, pointing
to the importance of: drawing on relevant expertise; meaningful consultatig
with potentially affected stakeholders; paying particular attention to

vulnerable groups and different risks faced by women and men; including
internationally recognised human rights as a reference point; and undertal
impact assessments at regular intervéiThis reflects the HRBA emphasis 0
the application of international human rights standards, as well as the proci
principles of participaon, nondiscrimination and accountability.

Source: Drawing ardnited Nations Office of the High Commissioner for Human Rights (2(
Frequently asked questions a human rightshased approach to development cooperation
New York and Geneva: Unitéthtions.

Box 6 Availability, Accessibility, Acceptability and Quality (AAAQ)

Certain economic, social and cultural rights are elaborated in international
human rights treaties and jurisprudence according to the four inétated
criteria of availability, accessibility, acceptability and quality; specifically: th
right to an adeqate standard of living, including food, clothing and housing
the right to the highest attainable standard of health; and the right to receiy
an education.

9 Availability refers to facilities, goods and services that must be availabli
sufficient quantites and continuous supply within the country. It is
considered an objective criterion, which can be measured through
guantitative data.

9 Accessibilitydetails that services must be accessible to everyone withol
discrimination. It is further divided intatir subcriteria: physical
accessibility, economic accessibility, raiscrimination and information
accessibility. This criterion is considered highly complex, and will there
require a high level of participation of right®lders to identify relevant
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indicators for each of the sutriteria as well as both qualitative and
guantitative data.

Acceptabilityconcerns both the consumer acceptability and cultural
acceptability. Both are subjective assessments of righg&sf R S NE Q
perceptions. The former is coarned with the characteristics (i.e. odour,
taste, and colour of water) as well as procedural consideration (i.e. the
behaviour of water suppliers), while the latter is concerned with the
perceptions based on the culture of the rightelders.

Quiality refers to that services must be of good quality; this is based on
objective, scientific terms that are closely related to international and
national quality standards.

AAAQ can be a useful tool in a HRIA in that it elaborates on the content of
economic, soal and cultural rights, which can be used in impact analysis. |
example, in considering whether an adverse impact on water has occurre(
availability, accessibility, acceptability and quality of water should constitui
the parameters for baseline datcollection, as well as the indicators for
measuring against the benchmark.

Source: Danish Institute for Human Rights (20Thg AAAQ Framework and the Right to
Water: International indicators for availability, accessibility, acceptability and quality,
CopenhagenDanish Institute for Human Rights.
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PHASE 1

1 PLANNING AND SCOPING

What
happens
in

Phase 17?

Good planning and scoping will go a long way to ensuring thai
HRIA is effectively conducted and that it achieves the desired
results.

Key steps in planning include drafting or responding to terms ¢
reference for the assessment and deciding on who shibbke on
the assessment team. Both the company commissioning the
assessment and impact assessment practitioners have a role
play; the company in drafting a terms of reference that clearly
requires the application of international human rights standard
and principles, and impact assessment practitioners by
proposing a responsive methodology and an assessment tear
that is tailored to the particular contexttaking account of
specifics such as the location, industry, and envisaged
timeframe for the HRIA.

The purpose of scoping is to define the parameters for the
assessment by considering (i) the tyjpé business project or
activities, (ii) the human rights context, and (iii) who the
relevant stakeholders aréWhile in the scoping phase most of
this information is collected through deskop research, a short
and targeted scoping trip by the assessment team to the
assessment site(s) to gain an initial éhe-ground overview can
be extremely beneficial, and should be included if appropriate
based on the compleky of the HRIA contexand the scale of
the assessment.

Key questions addressed in this section:

1 What kind of information is necessary for scoping of the
business projecbr activities, human rights context and
relevant stakeholders?

1 Who shouldbe onthe assessment team for BRI~
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9 What should be included ithe terms of referencefor a
HRIA

1.1 SCOPING FOR HRIA

The purpose of scoping is to define the parameters for the HRIA, through
gathering preliminary information to determine the area of impact of the
business project or activities. HRIA scoping should include consideration of the:

1 Business projeatr activities
1 Human rights context; and
1 Relevant stakeholders for the HRIA.

Most of the information gathered as part of the scoping will be found through
desktop research. However, depending on the context of the business project or
activities, it may be desirabte undertake preliminary field research as part of

the scoping. For example, throughhaee-five day visit to the operations to get

an onthe-ground introduction to the business operations and human rights
context through a select set of interviews withykstakeholders.

This information is then
used to inform the
development of the terms
of reference (TOR) for the
assessment, baseline data
collection and subsequent
impact analysis. Scoping
and TOR should always
provide some flexibility, to
allow for thesubsequent
exclusion of topics and
o : : | R issues that are not
relevant, as well as the inclusion of unanticipated human rights impacts.

Sufficient time should be allowed between the scoping and subsequent fieldwork
as part of the data collection and baseline dpment phase, to allow the HRIA
team to make best use of the information gathered through the scoping to plan
the field work and data collection.

Figure 2below, provides an overview of the areas for consideration for the
scoping process. In thifecoping Practitioner Supplemegbu can find example
guestions and resources for the scoping of the business project or activities and
the scoping of the human rights context.$takeholder Engagemefurther
information is provided on the relevant stakedefs to include in HRIA.
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Figure 2 Scoping of the business project or activities, human rights context and
the preliminary identification of stakeholders

The business project or activities

adnderstanding the business project or activities, including:
o he industry
o¥'he type of business project or activity that is the subject of the HRIA
oY'he location of the operations or activities
oI'he phase of the business operations (e.g. st@aitexploration, expansion or
closure)

oYhe business policies, controls and procedures in place to address human rights
environmental and social issues

The country, regional and local human rights context

adnderstanding the country, regional and local human rights context, including:

oYhe types of legal protections that exist for human rights in the national and
local context

oY he level of actual human rights enjoyment in the area where the business
project is located, or the business activities take place, including any history of
human rights violations and conflict in the area

uWhether people have access to remedy for remediation of adverse human
rights impacts by business activities

Preliminary identification of relevant stakeholders

anderstanding who the reveant stakeholder are, including:

oY he rightsholders, such as workers and community members, who are/or may
be adversely affected by the business project or activities

oXhe vulnerable individuals or groups in the given context
«Ihe relevant government actors
oDther relevant parties to consider and engage in the HRIA

1.1.1 SCOPING OFHEBUSINESS PROJECTAGHIVITIES

The scoping of the business project or activities to be considered by the HRIA will
largely focus on understanding tisphere of impacof the project or aciiities.

It is important to note that the scoping of business activities to be considered for
HRA should proceed from sphere of impactather thansphere of influence

basis. In short, impacts that the business contributes to or that are directly linked
to business activities through business relationships must be included (not only
those that the lusiness causes); and the impacts to be considered are not
necessarily strictly defined by geographical boundaries.
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responsibility of business actors for their human rights impactsitei UN

Guiding Principles suggest focusing on impact instdadording to a sphere of

influence analysis, those impacts which are the nprekimatewould be those

that are deemed most relevant for the business to address (e.g. impacts on

employees or rvironmental damage on company lands caused by company

operations), whereas mornemoteimpacts imply a lower level of company

responsibility (e.g. impacts in the supply chain or on downstream communities).

Instead, a UN Guiding Principles approach esthbs responsibility based on

GOGKS O2YLIl yeQa ¢So 27T UThditldadinciisiobd YR NBf | (
impacts that the businessontributes toand that ae directly linked and

assessing and addressing these impacts based on their severity (as opposed

including and addressing impacts based on considerations of proximity and

control), is a critical feature of HRIA.

Furthermore, HRIA considers some areas of business activity that are not
commonly addressed in SIA, EIA or ESHIA. For example: inolusien

consideration of the labour rights of employees, workers and contractors;
security and human rights related issues, including impacts on women; and
human rights impacts associated with revenue, benefit agreements and/or-State
investor contracting. fie scoping of business activities for a HRIA should take
care to include these aspects, or provide clear and sound reasons as to why they
have not been included (e.g. they are adequately addressed in another due
diligence process of the company).

Scoping bthe business project or activities should therefore include
consideration of the different impact areas, such as:

1 Communities (noting that communities are not homogenous and not always
located at the project site)

Environment

Security

Workers and contrdors

Suppliers and procurement; and

Government relations and legal affairs.

=4 =4 -4 -8 -9

Reflection on the industry in question, including through comparative analysis
such as by considering impact assessments of similar business projects or
activities, and considerain of any industryspecific standards and frameworks,

will also be useful. Depending on whether the business project or activities are in
mining, agriculture, manufacturing or another industry, relevant industry
standards should be included in the scopamalysis.
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1.1.2 SCOPING OF THE HUMRNGHTS CONTEXT

The purpose of scoping the human rights context is to understand the level of
protection and enjoyment of human rights in the given context; in particular, by
analysing the implementation of international humeghts in national

legislation, policies, regulation and adjudication, and considering their
implementation and effectiveness in practice.

In addition to legal analysis, the human development profile of the country and
region can provide essential infoation. That is, scoping of the human rights
context should include not only a legal analysis but also more practical
information that provides insight into actual human rights enjoyment on the
ground. For example, the scoping should include an analythe space and

safety for human rights defendefliGOs and CSOs and trade unimuse

broadly to engage in human rights work and comment on the adverse impacts of
business projects and activities.

Factors to consider in scoping of the human rights contexttde:

1 Status of ratification and implementation of international human rights law
at the national level

1 Level of implementation of national laws and regulations resulting in human
rights enjoyment in practice

1 Whether laws applicable to business progeind activities enable or
constrain respect for human rights

1 Effectiveness of judicial remedies and other grievance mechanisms; and

1 Barriers to access to justice.

Sources can include:

National laws, policies, regulation and jurisprudence

Reports by local and international NGOs and CSOs

Reports by national human rights institutions

UN treaty bodies concluding observations; and

Recommendations and reports by UN special procedures (e.g. special
rapporteurs or representatives) and regionalnhan rights bodies.

E R N

Data on the human conditions covering economy, inequality, poverty, food,
water, health, education, freedoms and corruption, should also be considered.
Sources can include the Human Development Index of the UN Development
Group, as welhs national and regional census and development data.

See theScoping Practitioner Supplemeiior further detailson scoping of the
human rights context.
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1.1.3 IDENTIFYING RELEVASITAKEHOLDERS

During the scoping process, it is important to identify and conduct a mapping of
the relevant stakbolders in the given context, including analysing what type of
stakeholder they &, their level of influence and if/fhow they may be impacted

by the business project or activities. Stakeholder mapping should pay particular
attention to rightsholders andnclude gender analysis and consideration of
vulnerability factors in the given ctext.

Figure 3below, provides an overview of the types of stakeholders to consider in
the initial stakeholder mapping. In tH&takeholder Engagement Practitioner
Supplementyou can find a suggested format for stakeholder mapping for the
scoping process, and Btakeholder Engagemewbu can find additional
information about the different types dftakeholders to be includeid HRIA.

Figure 3: The different types of stakeholders to engage in HRIA

Duty-
bearers

The company operating
the business project or
conducting the business
activities; business
suppliers and contractors
joint-venture and other
business partners;
government actors such
local government
authorities, regional and
national government
departments and agencie
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Rights
holders

4 N

Workers and families;
contractor (goods and
services providers)
employees and families;
impacted community
members, including

women and men, children§
indigenous peoples,
migrant workers, ethnic
minorities and so forth
(both within the
geographic vicinity of
operations but also
impacted downstream,
transboundary or
neighbouring
communities); human
rights defenders;
consumers

E

Other
relevant
parties

4 Y

Intergovernmental
organisations|ocal and
international NGOs and
CSOs; UN and regional

human rights mechanismsg;
national human rights
institutions; subject
matter experts; academi
rightsholder
representatives or
representative
organisations, such as
trade unions
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1.2 THE HRIA TEAM

It is critical to ensure that the people on the HRIArtehave the requisite skills
and expertise to ensure that the process is profesalpeffective and applies a
human rightsbased approach.

In order to ensure independence and legitimacy of the process, the HRIA should
be conducted by an assessment teamattis independent from the company.
Practice shows that in HRIA of business migj@r activities, businesses often
choose to compose HRIA teams entirely of their owhanse personnel or by
including both irRhouse experts and external experts. This ltamit the
independence of the assessment and be problematic in terms of faatctrsas
ensuring the legitimacy of findings and building trust between the impact
assessment team and right®lders Rather than having company
representatives on the HRIA team, it may be desirable to form a steering or
governance group for the HRIA thatraprises HRIA team members, company
representatives and other stakeholders as relevant.

If insufficient resources are allocated for the HRIA, this is also likely to limit the
composition of the HRIA team.

TableC below, highlights key factors to considenen putting together a HRIA
team. The examp#disted in Box 7below, illustratethe role that a steering
committeeor advisory grougan play in complementing the HRIA team.

TableC Factors to consider in composing a HRIA team

Factors Steps to take
Skiltset of 1 Make sure to include team members who have the
HRIA team following skillshuman rights expertise and experience i

field research; local context knowledge; the right
language skills; and knowledge of the particular industr
and understandin@f how it relates to human rights.

1 Consider to include technical experts who can measurg
certain impacts (e.g. environmental and health impacts
and assess the technical and financial feasibility of
mitigating measures.

9 Ideally, the team should be diversath members from
different cultural and educational backgrounds with
sensitivity to the local context. This could include lawye
sociologists, anthropologists and other relevant experts

Neutrality i Pay attention to the neutrality of the persons whaear
conducting the assessment. They should be considere
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TableC Factors to consider in composing a HRIA team

Factors Steps to take
neutral and trustworthy by the rightholders and other
stakeholders who are engaged as part of the HRIA
process.

Gender Make sure to include women on the HRIA team, includ

in leadership positions.

Local outreach

Make sure to include local team members, including
women, who are from the country/region/location wher
the business project or activities are taking place. &his
extremely important as these people will be critical in
building trust wih the rightsholders, and can help with
understanding the dynamics within the communities an
the cultural context in which the HRIA is taking place. T
local team members should have a gristing network
to support the identification and mapping ofadteholders
and to help with reaching out to the right®lders.
Consideto include persons from the affected
communities, women and men, in the HRIA team, bear
in mind implications regarding the neutrality of the tean
Consider to make use of a lo¢fiker”. In certain
situations, for example when operating in a specific reg
inthe country, as® f f SR f 20Ff WTA
who has a broad network, knows various stakeholders
with different opinions and can facilitate setting up
meetings.

Local language

Include person(s) in the team who speak the local
language of rightfiolders and other stakeholders.
Consider to hire an interpreter if only part of the team
speaks the local language(s). The person conducting ti
interview cannot be constgly playing that role. In some
contexts, it can be difficult to find a professional
interpreter. If it is not possible to hire a professional
interpreter, preparation with the person so that he/she
understands the key concepts and terms as well as his
own roleg as a neutral party to the process who should
strive to interpret everything that is said and not give
his/her personal interpretation of what a person is sayir
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TableC Factors to consider in composing a HRIA team

Factors Steps to take

Interpreters should be independent and not have any
connections to the party whods commissioned the HRI
to ensure neutrality and impartiality.

Reference 1 Consider to form a reference group/steering committeg
group/ which advises and supervises the HRIA team on

steering methodological and ethical questions. Especially in the
committee context of bigger and more difficult business projects tl

might be necessary. The reference grauquld also be
the place where people can direct any questions or
grievances that they might have about the HRIA proce
See further Box 7, below, for some examples of the ro
that a steering committe@r advisory grougan play.

Box 7: Steering comnties and advisory groups in HRIA
Kuoni Kenya and IndiBlRIAs

The Kuoni group is a global travel service company that has conducted a
in Kenya in 2012, and in India in 2014. Both assessments had a stakeholg
I ROA&2NE 3IAINRdzL) G2 FOO02YLIye& GKS i
were led by the Kuoni Corpate Responsibility Team, and in the case of the
Kenya pilot project it included the management consultancy TwentyFifty L
Tourism Concern (an NGO, who acted as in independent advisor), and a
business partner. The core HRIA team was supported by indepéadvisers
who made up the international stakeholder advisory group. Advisers came
from some of the following organisations: Arbeitskreis fur Tourismus und
Entwicklung, Fair Trade in Tourism South Africa, Tourism Concern, UNICI
the Swiss Centre fdExpertise in Human Rights. It should be noted that som
advisers remained on for the subsequent India HRIA. The advisory groups
included:

1 Advising on stakeholder identification, on who to engage with prior to g
during the assessment

1 Providing theHRIA team with local context knowledge on tourism and
human rights impacts (including past impacts)

T 'GAfAAGAYT (GKS ANRAzZLIQa ySGo2N] 27
with rights-holders and their representatives; and

1 Providing feedback on the designd the methodology of the HRIA as wg
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as the final report.
Marline Mine Human Rights Assessment

In 2008, Goldcorp Inc. established a steering committee consisting of a
member of the Guatemalan civil society, a shareholder group representati
and a Galcorp representative to oversee and direct the human rights
assessment concerning the company’s operations around the Marlin Ming
(Guatemala). The steering committee was responsible for overseeing the
assessment process, setting the scope and timeline@fissessment and
selecting the HRIA team. The steering committee mandated On Common
Ground Consultants as the HRIA team to conduct the assessment. While
conducting the HRIA, the consultants reported regularly to the steering
committee and discussed the allenges encountered in implementing the
HRIA methodology on the ground (e.g. the limited possibilities to engage \
certain stakeholder groups due to security and conflict risks). The steering
committee supported the HRIA team by adjusting the scopetamnelines of
the assessment to permit additional efforts and approaches to stakeholdel
engagement. This model of a steering committee could be replicated and
expanded to provide a mechanism for the participation of stakeholders in {
assessment processid to support further transparency and accountability ¢
| wL! & LG KIFIra 0SSy OAGSR o0& hETL
collaborative HRIAs that involve both company and community
representatives.

SourcesKuoni Travel Holding Ltd., TwentyFifty Ltd., and Tourism Concern (28525sing
Human Rights Impacts: Kenya Pilot Project Regartich: Kuoni Travel Holding Ltd; Kuoni
Travel Holding Ltd. (2014)ssessing Human Rights Impacts: India Project Repoith: Kuoni
Travel Holding Ltd; On Common Ground Consultants Inc. commissioned on behalf of Go
by the Steering Committee for the Human Rights Assessment of the Marlin Mine (2010),
| dzYly wA3IKGE& ! 8aSaaYSy, Cangda: ODRomMR@GrBUNLIQE a l
Consultants Inc.

1.3 TERMS OF REFERENOR HRIA

The TOR is a written document that presents the scope and purpose of the HRIA.

A well constructed TOR can be critical for ensuring that the subsequent
assessment is conducted according to the expectaddards and principles.

In short, TOR should provide a clear descriptiof? of:

1 The rationale for undertaking the assignment

1 The expected methodology and work plan (activities), including timing and

duration
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T

T

The anticipated resource requirementsrticularly in terms of personnel,
and
The reporting requirements.

TOR serve as a tool f&F

T
T

M

T

Identifying and selecting the most qualified and suitable HRIA team
Communication between the company commissioning the assessment and
those undertaking the HRIA

Following up and monitoring the contract during the impact assessment
implementation; and

BEvaluation (i.e. because the TOR is part of the contract between the company
and those undertaking the assessment it can be used to evaluate the
performance of the HR team upon completion of the assessment).

In the Terms of Bference Practitioner Supplemegou can find example
guestions to guide the development of TOR for a HRIA.

Some additional aspects to keep in mind witeveloping TOR for HRIA are:

M

A TOR may cover both the scoping as well as the actual assessment phases of
HRIA. However, depending on the scale of the busipesject or activities

and the HRIA, it may be desirable to separate these two stages, so that the
scoping is conducted before the development of the TOR for the remainder
of the HRIA phases, allowing the information and analysis gained to feed into
the TOR for these. This will provide increased opportunities to include the
views of rightsholders in he drafting of the TOR for the assessment, as the
information gathered during the scoping can be applied in the TOR. It is also
likely to allow for a betteestimation of the necessary budget to conduct the
HRIA.

Whilst it may be difficult to anticipate exactly what time and resources will be
required for the implementation of mitigation measures, it is a good idea to
include at least the development ofc@ncrete impact managemempianin

the TOR. This avoids the HRIA process ending with a report that includes
recommendations without a concrete follewup plan for their

implementation.

To the greatest extent possible, it is desirable to involve riglolgers and/or
their representatives in the development of the TOR for the assessment. For
example, through consultation and engagement with rigitéders or key
interlocutors during the scoping phase, to verify key information and
priorities.
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PHASE 2

2 DATA COLLECTION ABVASELINI
DEVELOPMENT

What
happens
in

Phase 2?

In the scoping phase, a number of human rights areas for furthg
investigation will have been identified, as well as the
stakeholders to be interviewed and engaged in the HRIA proce;

The core activity in phase two is gathering data to better
understandthe key human rights areas identified in the scoping
in particular through primary data collection such as interviews
and other types of stakeholder engagement. Whilst the scoping
phase may have relied primarily on dedkp research and
analysis, in phaséwo of the HRIA fieldwork and stakeholder
engagement are critical. Through gathering primatgta and
additional secondary data, thassessmenteam can develop a
baseline for the HRIA, which documents the current state of
human rights enjoyment, based owhich any &tual impacts can
be identified and future impacts can be predicted. The selection
of human rights indicators to inform the data collection, as well
as subsequent impact mitigation and management, should alsg
take place in this phase.

Primarydata collection for HRIA should allow sufficient resource
for rights-holders to participate at their own pace and on their
own terms, in particular, it is important that enough time is
allocated for this phase to allow for meaningful engagement.

Key questions addressed in this section:

1 What is a baseline in the context of HRIA?

1 How can human rights standards and principles inform data
collection and baseline development?

1 What are human rights indicators and how can they be usec
in HRIA?
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2.1 DEVELOPING ARIA BASELINE

Collecting baseline data is critical to enable the analysis of actual and potential
human rights impacts from business projects and activities. Some HRIA literature
YR YSGK2Ra fa2 NBFSNI G2 GKAA LKIFas

&
g GKSNAY3IQ LKI &SP 5S@St2LAyYy3I | olaStAays

environmental, socigeconomic, political and other such data, to understand the
current state of human rights enjoyment. This can then be analysed to determine
what human rightsmpacts have occurred as a result of the business project or
activities (in the case of gxost assessments) and from which future impacts can
be predicted (in the case of @nte assessments).

Based on the initial identification of human rights issueth@éscoping phase,

data needs to be collected in the baseline phase to inform the subsequent
assessment of impacts. During the scoping phase, the sphere of impact of the
business project or activities will have been identified, which will set the
parametes for the data to be collected in phase two. The baseline builds on the
scoping phase by elaborating the analysis through further research, in particular
through field work and stakeholder engagement. Whilst it might be desirable to
already undertake somield work in the scoping phase, for the baseline phase
this becomes the primary activity. In particular, gathering primary data through
engagement with rightholders, dutybearers and other relevant parties through
interviews, focus groups and so forthill take place. Whilst the baseline should
focus on those human rights issues that have been identified through the
scoping as likely to be key issues, it should always allow for additional issues that
emerge to be integrated, reflecting the iterative na¢ of a HRIA process. The
selection of targeted human rights indicators can help to inform baseline data
collection, as well as subsequent impact mitigation and management for tracking
changes over time.

Box 8, below, explains the role of a baseline,dfenark and indicators in HRIA in
more detail.

Box 8: Baseline, benchmark and indicators in HRIA

Abaselinein HRIA is an eviderrdmsed description of human rights
enjoyment in practice, as compared with rights in international human righ
instruments ancddomestic law, at a specific point in timglt consists of the
information about environmental, socieconomic, political and other data
based on which actual and potential impacts of the business project or
activities can be assessed. Tinidudes a detailed description of the
stakeholders involved, in particular the communities and workers who are
YIFed 0S AYLI OGSR oAy {L! (GKA&A Aa ¢
LINEFAE SQU RSPOSE21LISR GKNRdIdARMtRESE R

51

G F
02



important to note that in HRIA abaseling/if i G2 0SS O2y aa
point of comparison, i.e. which risks accepting the status quo uncritically b
accepting the business project or activity as long as it does not worsen the
current hurman rights situation. Instead, in HRIA the baseline &hearve to
both assess the current level of human rights enjoyment as well as to add
potential future impacts® In short, the baseline is used to analyse existing
impacts (in the case of gost assessments) and to predict future impacts (i
the case of exante assessments), in either case referring to international
human rights standards as the benchmark, i.e. using these as the point of
comparison.

Abenchmarkis an external point of comparisom, the case of HRIA the

benchmark is international huam rights standards, as defined in internation
instruments and elaborated ijurisprudence, reports from special rapporteul
regional human rights frameworks, and international bodies such as the U

Indicatorsare specific information (quantitative and/or qualitative) on the
state or condition of an object, event, activity or outcome that can be relatg
to internationally recognised human rights norms and standaraicators
can be used to measetuman rights impacts in that they describe and
compare situations, which can help with early impact identification as well
with measuring change over tinié.

Developing and using a baseline will be slightly different depending on whether it
is for an exante or an expost assessment. Tabl® below, provides a description
and examples of the difference.

Table D The role of a baseline in eante and expost HRA

Assessmen{ Exante Expost
Description | In the case of aex-ante In the case oéxpost
of role of assessment (i.e. an assessme assessment (i.e. an assessme

baseline

that occurs before the busines
project or activities commence
the baseline data collected wil
be used to predict any
potential human rights impacts
by considering the data and
forecasting change, with
reference to the benhmark of
international human rights

standards. Based on the

that occurs once the business
project or activities are already
well underway), the baseline
data collected can be used to
assess and address both actug
impacts (i.e. impacts that have
already occurred) as well as
potentialimpacts (i.e. impacts
that may occur in the future).
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Table D The role of a baseline in eante and expost HRA

Assessment

Exante

Expost

prediction of impacts, the
baseline data should also
inform the selection of human
rights indicators, against whick
predicted change and any
measures to address the
predicted impacts can then be
measured and tracked over
time.

Example

The proposed business projed
is predicted to involve the
resettlement of two
communities, which has the
potential to impact on the right
to housing. From international
human rights standard4, is
known that housing should be:
available, accessible,
acceptable and of good quality|
(AAAQ). In combination with
contextually relevant
information (e.g. what is

Wl 00SaaAroftSQ
the given context) these
criteria can inform the design
of measures to avoid and
mitigate the potential impact;
as well & the selection of
indicators for tracking change
over time to verify whether
these are effective (e.g. a first
order response might be to
avoid the resettlement, if this
is not possible and the
communities are relocated to
alternative housing, such
housirg should be designed tg

meet the AAAQ criteria, and

The business project involved
resettlement of two
communities last year. From
international human rights
standardst is knownthat
housing shouldbe: available,
accessible, acceptable and of
good quality (AAAQ). In
combination with contextually
relevant information (e.g. what
Ad WFOOSaaArof S
the given context) these criteri
can be used as the benchmark
against which to comparehe
baseline data collected, to
determine whether a human
rights impact has occurred or
not, and if so, how severe this
impact is and what type of
measures might be proposed t
remediate the impact. The
process for predicting impacts
will follow the same pocess as
for an exante assessment.
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Table D The role of a baseline in eante and expost HRA

Assessmen{ Exante Expost

can subsequently be evaluate|
against these over time).

2.2 SOURCES FOR DATA CEXTION

When collecting data for HRIA, it is important to draw on a variety of sources.
While some data can come from pexisting sources such as statistics, reports,
previous impact assessmentigrough field work and stakeholder engagement
Is an essential component of HRIA. It is important to note that there are
limitations to data sources, and often impact assessments can uncover gaps in
statistical data. Such limitations illustrate the importa&nof primary data
collection in HRIATable Ebelow, provides an overview of some common
sources of data, which can be used for baseline data collection as well as in
selecting indicators.

In collecting the necessary data for a HRIA, the assessmentsieantd take
steps to apply human rights principles in the data collection process. IDdke
Collection and Badiee Development Practitioner Supplemerdu can find a
suggested checklist for data collection.

TableE Examples of types of data for HRIA

Type of data | Description

Data provided| Data provided by rightlolders offers direct access

by rights information on actual levels of rights enjoyment, whether thg¢
holders have been affected by the business project or activities, ang
so how. More specifically, rightolders are able to describe
and give a direct comprehensive overview on human rights
impads, as well as specific data pertaining to such impacts.
example, rightsholders can provide detailed, qualitative
accounts on the water they are provided with in terms of
availability, accessibility, acceptability and quality.

Eventsbased | Eventsbased data is both quantitative and qualitative data
data that can be linked to events characterised as adverse huma
rights impacts, it can be collected through desk research
and field work. For example, forced resettlement of commur
members or a on-site explosion. The data from this source i
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TableE Examples of types of data for HRIA

Type of data

Description

unique in that it is directly linked to specific incidences, whig
can immediately show how a business project or activities i
negatively impacting human rights. Data sources can includ
testimonies by thee directly harmed and/or witnesses; as wg
as information from the media and reports of State agencies
(administrative data), NGOs and CSOs, national human righ
institutions, academic works and findings from international
human rights monitoring mechams (e.g. the Universal
Periodic Review, or reporting to treaty bodies on the status
implementation of international human rights instruments.

Socie
economic and
administrative
statistics

Socieeconomic and administrative statistics refers to data o
indicators based on quantitative or qualitative information
related to the various living conditions of the population. At
the national level, it is the State that compiles this informatig
whilst at the international level, the UN and international
conferences and summits have played an important role in t
development of socieconomic statistics. The sources are
often referred to as administrative data, statistical surveys a
census data.

Perception
and opinion
surveys

Perception and opinion are ceitered to be a necessary
source in HRIA in that they can assist with ensuring the
participation of rightsholders and other relevant parties in th
process. Qualitative and subjective in nature, these sources
data are key for actually identifying andalysing the impacts
that rightsholders might be experiencing and for discussing
understanding and designing measures to prevent, mitigate
and remediate these impacts. This data can be collected
through interviews, surveys, and consultation with relevant
stakeholders such as righit®lders, subject matter experts,
intergovernmental organisations etc. For further guidance,
refer to Stakeholder Engagement

Data from
expert
judgments
and human
rights actors

Data based on expejaidgementsare generated by those that
are considered to have a certain informed expertisethe
case of HRIA, human rights actors in particular, should be
drawn on as sources of data. This might include organisatig
institutions, individuals and meamisms working in the field o
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TableE Examples of types of data for HRIA

Type of data | Description

human rights, such as: human rights NGOs and CSOs; nati
human rights institutions; academics; as well as governmen
regional and UN human rights expertéuman rights actors ca
play an important role in HRIA as theyl\wive insights into
how international human rights norms play out in specific
contexts.

Source: Based otnited Nations Office of the High Commissioner for Human Rights (2012
Human Rights Indicators: A Guide to Measurement and Implement&iemeva and New York
United Nations Office of the High Commissioner for Human Rights, HR/PUB/12/5; Simon
(2009),The Future of Human Rights Impact Assessments of Trade AgreeArgntstp:
Intersentia,p.37.

2.3 INTRODUCTION TO HUMMRIGHTS INDICATORS

G! KdzYFy NRARIKGA AYRAOFG2NI A& aLISOATAO AYyT:
object, event, activity or outcome that can be related to human rights norms and

standards; that addresses and reflects human rights principles and concerns; and

that can beused to assess and monitor the promotion or implementation of

KdzY 'y RRIK(GEDE

Human rights indicators can be both quantitative and qualitative, and should be
based on human rights standards and principlesytban be used to measure
human rights impactfor both civil and political and economic, social and
cultural rights. Furthermore, indicators can be applied to describe and compare
situations, which can be useful for identifying adverse impacts as early as
possible as well as for measuring change dvee.°

In HRIA, selecting a set of indicators based on the scoping phase can be a useful
way to frame subsequent data collection and baseline development. The
indicators selected can then also be used ingaition and monitoring, to track
whether the neasures proposed to address impacts are effective or not. The
consistent use of specific indicators can also facilitate comparative analysis
between different projects or sites. Whilst the HRIA process mayvievbe

design of specific indicators basedttve context, there are a number of existing
resources that can be drawn on in the selection of human rights indicators for
HRIA, these are outlined in the practitioner supplement.

It should be noted that the wsof indicators to measure human rights
implementation, impacts and changes over time is still an evolving field. A key
reference framework, however, is the human rights indicator framework
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developed by the Office of the High Commissioner for Human Rigjiitss
framework has taken a twetep approach to the development of sets of
indicators for different rights. The first step involves estalitiglthe normative
content of specific international human rights, as this has been elaborated in
international hunan rights treaties and conventions, general comments, the
reports of special procedures, international and domestic human rights
jurisprudence (e.g. adjudication of human rights in regional human rights courts,
or under constitutional provisions at the dwestic level) and so forth. Based on
this normative content, the framework breaks indicators for measuring human
rights implementation intastructural processand outcomeindicators. The
framework is Statdased, i.e. it seeks to target measuring humayits
implementation by States, rather than businesses. However, the structure

I R2LIGSR o6& G(KS 51 yA & KHulmahRiGhsindaa®iforf 2 NJ | dzY' | y
Businessfollows a similar logic while specifying the application to businesses
rather than States, by using the structurepaflicy, process andimpact Both of
these frameworks can serve as useful resources for HRIA practitioners in
selecting intcators for HRIA. A number of further sources of human rights
indicators are provided in thBata Collection and Baline Development
Practitioner Supplement

The following Tabl€, provides an overview of different types of indicators and
how they can be applied in HRIA. Box 9, below, provides some reflections on the
rationale for using indicators in HRIA as welhasng some of the limitations.

57


http://business-humanrights.org/en/platform-for-human-rights-indicators-for-business-hrib
http://business-humanrights.org/en/platform-for-human-rights-indicators-for-business-hrib
http://www.humanrights.dk/business/human-rights-impact-assessment-guidance-toolbox-material/phase-2-data-collection-baseline
http://www.humanrights.dk/business/human-rights-impact-assessment-guidance-toolbox-material/phase-2-data-collection-baseline

89

Table FExamples of different indicators for HRIA

Indicator type

Description

Examples

Usage in HRIA

Quantitative

Quantitative indicators refer to
attributes of a situationprocess or
activity to which a number, percentage,
ratio or other statistical descriptor can
be attached. They can be drawn from
data systems and records that already
exist or are specifically collected, e.g.
during consultations with community
members/graips.

1 Number of workplace accidents
1 Number of community incidents
1 Number of complaints

Qualitative

Qualitativeindicators refer to attributes
of a situation, process or activity whose
status or condition is determined by
opinions, perceptions, or personal
judgments, or by quality of an
experience expressed as a story.

1 Interviewing project affected
individuals to mderstand the
impact the business has had on
them, their land, their livelihood an
their cultural and social norms.

T 9YLX 288SaQ SELISN
O2YLI yeQa O2YYAl
rights through, established through
surveys.

1 Whether or not the community
experSy 0Sa GKIFG GK

security forces respect human

When identifying and assessin
human rights impacts both
guantitative and qualitative
data are relevant.

Quantitative indicators provide
numerical evidence whereas
gualtative indicators add
context in the forms of
description, opinions and
experiences. This context is
often essential in
understanding the full nature o
a human rights impact. For
example, quantitative data may
show that all rightsholders
have access to ater; however,
qualitative data can provide th¢
context regarding: accessibility
i.e. can all rightdolders access
water without physical threats;
Is it affordable; and is the
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Table FExamples of different indicators for HRIA

rights, established through
interviews.

supply of water available on a
regular basis?

Source: Adapted fronRio Tinto (2013Why Human Rights Matter: A resource guide for integrating human rights into communities and social performance w
Rio TintoAustralia and United Kingdom: Rio Tinto.

Indicator Description Examples Usage in HRIA
categorisation
Structural (policy)| Structural indicators are commitment | § Date of implementation and coverag Structural, process and

indicators, that is, they seek to
establish the level of intent and
commitment of a company for
respecting human rights.

These often focus on policy
commitments.

of corporate policyon respect for

international human rights standards
9 Overall finance commitments for

respecting human rights.

1 Commitment from top management

for respecting human rights.

Process
(procedure)

Process indicators seek to measure tl
level of effort by the business in
respecting human rights. This can
include inputssuch as financial, humai
material, technological and informatio
resources, as well as outputs such as
the completion of specific activities
such as training.

1 Company procedures provide that
workers be paid in accordance to th¢

work performed and in a timely
manner.

1 Net expenditure on implementation
and enforcement of human rights
policies and procedures as a
proportion of gross corporate

outcome indicators examine
different aspects related to
humanrights impacts, and
therefore serve different but
inter-related purposes.

Outcome indicators are critical
in HRIA as these establish wh
impacts have or may occur tha
can be attributed to the
business project or activities.

Structural and process
indicators complete the picture
by providing insight to the
management commitments an
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Table FExamples of different indicators for HRIA

These often focus on the procedures
and processes in place to identify, av(
and address any agrse human rights
impacts.

income.
Number of employees and
community members that have

access to complaints, disputes, and

grievance processes.

Efforts in woking withthe local host
government on meeting internationa

human rights standards.

Outcome
(impact)

These indicators assess impacts,
thereby evaluating whether company
efforts in meeting their responsibility ty
respect human rights have been
effectiveor not.

These can also be referred to as impg
indicators.

Proportion of company workers in
precarious employment (e.g. short
and fixedterm, casual, seasonal

workers).

Impact monitoring shows an increas
in water scarcity in the community

since the commecement of the
business project.

Interviews from partime workers
show that there is deterrence among
management regarding starting a

union.

structures that are in place, or
need to be put in place, in

order to effectively manage the
impacts identified.

Some process indicators will
also speak directly to
substantve human rights (e.g.
access to remedy, access to
information or participation) as
well as human rights principles
such as transparency, nen
discrimination and
participation.

Further examples of the
different categories of
indicators are provided in the
Data Collection and Baseline
Development Practitioner
Supplements well as the
Human Rights Indicators for
Business

Source: Adapted fromnited Nations Office of the High Commissioner for Human Rights (2@d@an Right$ndicators: A Guide to Measurement and
ImplementationGeneva and New York: United Nations Office of the High Commissioner for Human Rights, HR/PUB/12/5, p.16.
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Box 9: Using human rights indicators to assess the human rights impacts {
business: possibilities and limitations

The selection and application of human rights indicators in HRIA can offer
structured way to collectelevant data, thereby also informing the analysis (
human rights impacts, subsequent mitigation and monitoring. According td
DdZARAY3 t NAYOALX S wnz aLy 2NRSNJ
are being addressed, business enterprises ghtnaick the effectiveness of
GKSANI NBalLlRyaSoéd Ly FTRRAGAZ2Y I aGwi
jdzZ €t AGFGADBS YR RBdzr yiAGF GASBS AYRA
The consistent use of relevant human rights indicators in HRIA can help tq
ensure that the assessment is cprehensive and clearly based on
international human rights standards and principles, and to identify and as
whether a company is meeting its responsibility to respect these. It can alg
allow businesses, rightsolders and other stakeholders to asséss

corporate policies, procedures and practices regarding human rights that ¢
explored in HRIA, thereby contributing to accountability by offering a way 1
track business responses to potential and actual adverse human rights
impacts.

This being saidt isimportant to remember that while indicators are a usefu
tool in HRIA, analysis of human rights impacts cannot rely on indicators ar
20KSN) GellSa 2F WYSFadz2NBYSydaQ | f 2
will always require qualitative and degmtion based analysis. As noted by

hl /1 ws F2N SEI YLX S aLYRAOI G2N&E |
' adNRy3 ljdzh f AGlFOGADBS RAYBYyAaA2Yy T |
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PHASE 3

3 ANALYSING IMPACTS

What
happens
in

Phase 37

Phase thrednvolves analysing the data that has been collected
during scoping and data collection, to identify any business
related impacts and assess their severity. This will involve
drawing on the normative content of international human rights
standards and priniples, comparative projects, findings from
stakeholder engagement and so forth. In practice, some of this
analysis will occur during data collection itselfut it is
nevertheless important to allocate time and space specifically fq
impact analysis.

It is important to include not only those impacts that seem the
Y2ad WAYYSRAFGSQ odzi (2 O2ya
caused, contributed to, as well as impacts that are directly linke
to business operations, products and services through business
relationships. Impact analysis should alsavolve assessing
AYLI O WwWaS@SNAGe Q>thesgopef sdak &And 3
irremediability of the impacts This requires considering impacts
from the perspectives of those who are experiencing them.

Lastly,to contribute to business respect for human rights, HRIA
business projects or activities should first and foremost focus ol
identifying and addressing adverse human rights impacts;
therefore, whilst positive effects may be noted, the identificatior]
of WLI2 AAGABSQ KdzYly NAIKGA A YL
and should not detract from identifying and addressing adverse
impacts.

Key questions addressed in this section:

1 What are the different types of impacts to be considered:
actual; potential;caused by the business; contributed to by
the business; and directly linked to business operations,
products and servicethrough business relationshipgs
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in HRIA?
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GKS |
and what does this mean for the inclusioof project benefits

b DdzZARAYy 3 t NAy(C

0KS WaSgSNRrAGeQ 27F K

3.1 TYPES OF HUMAN RIGHIMPACTS TO BE COMNSRED

3.1.1 EXAMPLES OF HUMANGRTS IMPACTS

An adverse human rights impad
occurs when amction or
omission removes or reduces
the ability of an individual to
enjoy her or his human rights.

According to the UN Guiding
Principles, businesses are
required to consider actual and
potential human rights impacts
which are:causedoy the
businessjmpacts that the
businesontributesto; and
impacts that arairectly linked
G2 | O2YLI yeéeQa
products or services through
business relationships, includin
both contractual and non
contractual relationships?

Box 10, provides some
examples of actual and
potential impacts, andable G
below, presents somexamples
of the three categories: caused
contributed to; and directly
linked.You can find more
examples in thénalysing

(@]

~*

Box 10:Examples of actual and potential
impacts

Examples of actual impacts (hasis
occurring, including legacy impacts and
inherited legal liabilities):

1 The effluents of an agricultural
company pollute local waterways
affecting the right to water and health
of local communities.

1 A previous operator of a mingite
providedinsufficient compensation to
communities in a resettlement process

2 kMg t81definbdt and housing

disputes with the current operator

Examples of potential impacts (may occur
in the future):

1 The project may involve extensive use
of local water supplies

The project may involve the
resettlement of local communities,
depending on how it is designed and
implementedthis may lead to potential
impacts on the right to housing and an
adequate standard of living

1

Impacts Practitioner
Supplement
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Table G Examples of different types of human rights impacts

Type of impact Examples

/' +dzZaSR 606@& (T Acompanydiscriminates in its hiring
action oromission) practices, for example by not affording equé
opportunity to indigenous applicants.

Contributed to (through | 1 Providing information abounternet users to
own activities or through & a government that uses it for surveillance of
third party, including political opponents.

cumulative impacts) {1 Discharging a permissible amount of polluti
into the local environment which, together
with permissible discharges by other
companies, impacts community use of
ecosystenservices (e.g. water).

Directly linked (to T 9YONRARSNE 2y | NBIGL}
operations, products or products being subcontracted by tlseipplier
services through business to child labourers in homes, contrary to
relationships, including contractual obligations.

both contractual and non
contractual relationships)

SourceSome of tiese examples come fromffice of the United Nations High Commissione
for Human Rights (2012)he Corporate Responsibility to Respect Human Rights: An
Interpretive GuideNew York and Geneva: United Nations.

3.1.2 IMPACTS TO WHICH THHSINESS CONTRIBURARD
COMPLICITY

The categories of impacts to which the businesstributesor isdirectly linked
are broader than a strict legal definition of complicity. However, the concept of
complicity might prove useful for impact assessment practitioners when

analysing such impacts and communicating about them to certain audiences (e.g.

when communicating withegal professionals on the impact assessment team or
in the company).

¢KS GSN)Y WO2YLX AOAGEQ Ay G(KS O2yGSEQD
non-legal and legal meanings. In a Alegal context, human rights organisations
and activists, internabnal policy makers, government experts and businesses
might use the term to describe what they view as undesirable business
involvement in human rights abuses, or benefiting from the actions of a third
party 2> Examples of situations that may invoke allégas of complicity in a non
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legal context may include: inadequate supply chain management, for example
where workers in the supply chain are not adequately paid; if a business takes
over land where the people have been forcefully displaced by the goverime
or even situations where business revenues are paid to an oppressive State.

As a legal matter, complicity in criminal law refers to being legally accountable,
or liablefor a criminal offense, based upon the behaviour of another. Most
national jurisdctions prohibit complicity in the commission of a crime, and a
number allow forcriminal liability of businesses such case® The standards

for legal complicity vary from jurisdiction to jurisdiction, howewavjl or

criminal legal sanction will geradly require establishing three key elements,
namely that the company*

1. Causedr contributed tothe human rights abuse(s) by enabling, exacerbating
or facilitating the abuse

2. Knewor should havedoreseerthat human rights abuse(s) would be likely to
result from its conduct; and

3. Wasproximateto the human rights abuse(s) either geographically or through
the strength, duration or tone of its relationships.

The UN Guiding Principlsaggest that businessatiould consider both legal and
non-legal, and actual or potential, instances of complicity, paying particular
attention to risks of complicity in those operating environments where there are
heightened risks of human rights violations and abuses occudimiguch,
complicity might provide a reference framework for impact assessment
practitioners in analysing those impacts to which the business contributes or is
directly linked.

3.1.3 CUMULATIVE IMPAC®sS

Impacts to which the businesentributes include cumulatevimpacts.

Cumulative impacts are the successive, incremental and combined impacts from
multiple projects or multiple activities located in the same region or affecting the
same resourcé? Different projects or different phases of the same project can
contribute incremental impacts to other existing, planned, or future projects,
leading to an accumulation of impacts. Box 11, below, outlines some areas of
concern about cumulative impacts from a human rights perspective.

Box 11: Human rights concerns regandicumulative impacts

Cumulative impactare areas of concern frombkauman rights point of vieior a
number of reasons:

1 Cumulativeampacts are often mucharder to predictthan singular impacts
from one project. Unlesan increased efforis done by businesses and the
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authorities to assess and analyse the potential for such impacts, it is mug
harder to prevenenvironmental and social changes that can have long te
impacts on human rights, such as the rights to life and security of perso
health, education and an adequate standard of living.

1 Cumulative impactsan be severe both in terms of the type of impact (e.g
the cumulative burden on poor infrastructure causes it to collapse) or the
widespread nature of the impact (e.g. cumwatiwater usedue to tourism
developmentreduces water tables, resulting in drought with widespread
effect on food security in the local community) or because repetition
increases the severity (e.g. a singulartecurring, minor impact may not pos
a humanrights risk, but a series of minor impacts may add up to a human
rights impact).

1 Companies ry not consider themselves responsibe cumulative impacts
as they make only eontributionto these impactsThis may especially be th
case where their activities individually fit within acceptable regulatory lim
but the regulatory regime is not advanced enough to take account of
accumulation of impacts over time or space.

1 Populations most at risére afected by cumulative impacts, as they are lik
to have the least resilience to respond and the least capacity to demand
response from the authorities or businesses. This is particularly problem;
in the case of cumulative impacts where it may be mdreallenging for
vulnerable or marginalised individuals and groups to seek a response to
address impacts from multiple actors contributing to the cumulative impal

1 Cumulative impacts are sometimes slow and may build up incrementally
time. Accordinglyit may be difficult todraw attention to the issues and
prompt actionfrom responsible parties.

SourceMyanmar Centre for Responsible Busin@d€RB)Institute for Human Rights and
BusinesgIHRBaNd Danish Institute for Human RighBIHR)2015),Tourism Secir-Wide
Impact Assessment (SWIXangon: MCRB, IHRB and DIHR.

Often, impacts from one project alone may not necessarily be significant.
Instead, it is the building of smaller impacts over time or within the same
physical footprint, that hava cumulative effect. Sometimes a series of smaller
events can trigger a much bigger environmental or social response if a tipping
point is reached, changing the situation abruptly. A response can also be
triggered by poorly designed policies that prompthapanies to repeat the same
mistakes. The resilience of the environment or society to cumulative impacts
depends upon the nature of the impacts and the vulnerability (or sensitivity) of
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the society or ecosystem. In other words, resilience is the degreéhich
society is susceptible to and able to cope with injury, damage, or Barm.

Because project developers and regulators tend to focus on assessing impacts of
individual projects, they often do not consider the incremental impacts on areas
or resource used or directly impacted by a project from other existing, planned

or reasonably defined developments.

Cumulative impacts are of growing importance in regions where environmental
and social systems have reached their maximum capacity to absorbdaipd ta
additional impacts$? But they can also be important in regions that have not yet
reached maximum capacity but will undergo significant growth.

For these reasons, it is important that HRIA includes consideration of cumulative
impacts.

3.1.4 ADVERSE IMRNTS AND PROJECT BEINB

Human rights due diligence as outlined in the UN Guiding Principles focuses on

0KS WFROSNERSQ KdzYly NRARIKGA AYLI Olha 27F o0dza)
of how generating and maximising project benefits for impacted sjolders is

to be considered in HRIA.

According to the UN Guiding Principles it is not acceptable for businesses to
offset adverse impacts through positive contributions to human rights
elsewhere®? For example, businesses causing adverse impacts may focus the
attention of the general public on community development projects being
implemented, jobs being created and so forth, as strategies for legitimising the
presence of the project, ralr than efectively addressing adverse impacts. The
UN Guiding Principles seek to change this behaviour, by emphasising that first
and foremost companies should identify and address any adverse human rights
impacts associated with their activities, with any positteatributions being
separately considered.

Making a clear distinction between human rights due diligence (avoiding,
mitigating and remediating adverse impacts) and that of positive contribution
(through, for example, employment creation, skills transfesacial investment)
is arguably important for a number of reasons, such as:

1 Including both adverse impacts and positive contributions facilitates a space
for the implicit offsetting of adverse impacts, e.g. where a company
showcases local employment and job creation opportunities as a way of
moving the emphasis away from adverse impacts caused by the operation,
for example human rights issues caused bgnigration and boomtown
effects; and
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1 A human rights perspective places a significant emphasis on accountability,
including the ability of righttiolders to claim rights and respective duty
bearers to meet their duties and responsibilities with regard to human rights.
This includes reognising thalifferentiated yet complimentary duties and
responsibilities of government and nogovernment dutybearers
Essentially, a human rights analysis asks for caution regarding any provisions
that may give rise to a company assuming governmergaesibilities as
human rights dutybearers.

It is therefore important that any actions taken as part of company human rights
due diligence are distinguished from contributions to human rights that a
business makes beyond the core responsibility to resp&filst HRIA of
business activities will include and refer to positive steps or outcomes to the
extent that these are relevant in impact analysis and mitigation planning, the
FaaSaayYSyid AGasStF¥ Aa y20 F20dzaSR 2y |y Sgl
to human rights
enjoyment. Whilst the
distinction between an
action to address adverse
AYLI OGa FyR | WLIR2AaAI
AYLI OGQ 2NJ O2y (G N o6 dzi
may not necessarily always
be clearcut in practice,
the point is that the HRIA
should focus on the actual
and potentid adverse
human rights impacts with
which the business is
involved and not on ad hoc positive contributions that do not relate to
addressing such impacts.

One further aspect to notes that community development and strategic social
investment projects a considered to be a part of company operations and as
such, need to be included in the scope of HRIA. However, again the primary focus
would be on whether such initiatives have any adverse impacts on human rights
in the way that they are selected, desighemplemented and monitored.

In sum, HRIA of business activities should focusdidtforemost on identifying

and addressing adverse impacts, and clearly distinguish this from any discussion
of positive impacts or benefits, which might be included as@ndary

component of the HRIA analysis or as a part of the impact mitigation mesasur
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